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To the Rrienr Hoxourabrs 


Sir ir THOMAS PARKER, Kit, 


= Lord Cane Bano of His Mayer 8 ö * | 
| Court of e „ 


| Theſe REPORTS are with the utmoſt Reſpes, 


| Humbly inſcribed by 


. 


\ pm 


* 


PREFACE 
THE — Pres atten- 


| = ded Meſtminſter-Hall above 
| iy Years, chiefly at the Ex- 


chequer Bar; but for the laſt thirty — 


Years thereof in that Court only: 


He retired in the Year 1743, and 

when he took leave of the Court, 

had been many Years * Poſtman 
| there. Hislong Experience i inthe 


? Burriſter attending conſtantly at that Bar, who has the Privil 


ö and all his * $ Council. 


| ſeveralBranches of Buſineſs inthe 

* Exchequer induced Gentlenen 
of the Profeſſion to deſire his 

| Notes, which in his Life-time, 


were all or. the greateſt Part of 


* The Poſtman of the Court of Exchequer is the Senior 


of moving there before the King's Attorney and Solicitor General, | 


them 


the Author took in Court with his 


"The PREP A T E 


them tranſcribed, are in many | 
Hands, and frequently cited in 
We min fter-Hall. a wp 


From ſome Approdaniidys that | 
- theſe Caſes might get into the 
Preſs improperly, and come out 
Tiered 


and,indeed ,by the De- 
| fire of lome Gentlemen eminent 1 


in the Profeſſion, the Editor was 


perſuaded to give the Publick a 
true Copy of ſuch Caſes only, as 


dyn Hand, and are ſettled andeor- 


Fr rected by himſelf from his Notes. £ 


ee All the Marginal Notes in this | 
: Book are the Author's own, e- 
. one in Page 302, of Walker Þ 

v. Fackſon, coram Lord Chance | 
lo Fn: * 22, 1743. 
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 Underaved v v. Gibbon. Jas. 3t, E777 * 


Es OL vED ) by Bury ty, ; Price and RY 
Barons, that the Tithes for depaſturing un-*: 
> profitable Cattle ought to be 

the Ground, and not the A 


Poph. 4 


Man's on Family, in reſpect | of the Profit | chart 64 


6 
* acerues to the Parſon from theſe. e op 


. Jen 55h 3 e Le, | 


kt "2 4; 2 

r was ſettled | in the Cife of Fiſher v. Leman, 1 1720. Purim 
dhe Cuſe of a Commbn, the Bill muſt be againſt the Owner bf the Cattle * 
| CCC CNATEIS 000 Patt py mprrnye tf it; 42193. 923 


t 


: 
Ly 


DE 


- Bury and Price contra Mountague, that Saddle Horſes Hara. 16. © 
| tall pay no Tithes, no'.more than Cattle for the 3 111: 
Plough and Pale, or Cattle killed for the Uſe of a Cro. 43% | 


* 


" en 


3 


that the Secu 


dhe Condition being 


the Time the R 
Turner and Mr. Word objected, that they — 


Rex » v. Ale. April 18, „ 1716. 


* 


N Extent iucd aft Albert, Knight puts in 
bis Claim to the Goods ſeized, Ad pls 
Extent, Hool and Scanderet were Seourity tothe 
fle er according to the Courſe of the Court; 
aſterwards — his Plea, upon which an Order 
was made for the Payment of the Money, which ac- 
__ *condinply was paid: Mr. Attorney General moved, 


rity ſhould pay Coſts and Intereſt from - 
ecoghiſance was forfeited ; but Mr. 


paid the Sum mentioned in the Recogniſance, and 
only to abide ſuch Order as 


the Court ſhall make, and the Order that was made 
by the Court rde only for the principal Sum, nei- 
ther the Princip 


e Security ought to be any 


further charged; K where a Man is bound in a 


Bond to the Crown, there Intereſt ſhall be allowed in 


reſpect of the Penaſty of the Bond, but this Recog- 
niſance is only a Security for a collateral Matter. 


Fer 3 — If there had been Jud gment for or 


Lo inſt 


i”, 


De Term. Paſche, 1716. 1 5 


| galt he Ties on "ha Plea, there coald ; DS — | 
no Caſts of either Side; and it is againſt the Method 
of this Court to pay Coſts upon Extents, though it 
is allowed upon Scire * s by the new Act of Par- 
liament. 


* 


Per Curiam, Neither Latereſt i nor Coſts * to * 
allowed: 1 7415 the Security, no more than againſt 
the Principal: So the Ty" General took — : 
4 his Motion. | | : 


ker v. . . Sutherly and Etchins, 85 Ry, IF... = 


lord not re- 
ſued, and an Inquiſition was taken thereupon, lived where | 


5 ge U TH E R B r was 3 ad an Extent il. The le. 


5 and his Houſe and Cds ſeized by virtue thereof : ; Goods are | 


; fore the Extent, 


5 * ſeized upon 
 Etchins the Landlord moved upon the Stat. 8 Ann. pn 


' haye the Goods delivered to him, ſuggeſting that they g pl 68, | 


had been diſtrained by: him ar Rent three e be- vn LOW = = 


a 


OM 72 . Not 5 PR but the King only is * 
IN concerned i in = Outlawry, and we cannot rel 


re the L andlord upon t this * ' Motion. e 5 — 


3 The bs eh Ae Tü Nog 26. 0717 beer 9 
5 The 3 and n but the Defendant was not relieved. 


« apy 


11 initatis 
1716 


| 'erm. n.S. 


Joi TY OY Bacon Bury . Lord Chief 
Baron in the room of Lord Chief Baron Dodd 


ecard, 


| Mollie V. knen. | June 2 8, 1 71 T 6. 


" hc Plaintiff FR forth _ 


= 2 produced: The Defendant in his Anſwer ſays, He 
a / ke rd. believes there is ſuch a Will: When the Plain 8 
+ came to make out his Progh, he offered u produee | 
in dhe Caſe of areal ck with the hint 
Court hath no Conuſance; and beſides the Defen- 
dant hath admitted only, that there might be fuch a 
Will, but doth not know that it was executed ac- 

4 cording to the Statute ; otherwiſe if the Admiſſion 

_— 81 Defendant in his A had been Thy 
: "F-% * pern read. 


| Subſtance of * Ie Wil, and referred to it * Mi 


— 3 = 
is — — — 
- 


De Term. 8. Lenden, 17¹ | 7 ; 


At Serjeants Inn in Chancery Lane. | 


d. v. Flower. June 28, 1716. * 


Vicar preferred his Bill for Tithe Herbage and AVicar need 
ſmall 1 ithes; it was objected for the Defen“ hon he forth 


3 Sar that Tithe for the Depaſturing of barren and titled ts 


unprofitable Cattle may be due of Common Right, 1. 
but not to the Vicar ; therefore it lies upon him 0 gen Ties. 


ſhew that he was endowed of it, or at leaſt that itStones. 
hath been uſualy received by the Vicar, which would fade. 


2 be an Evidence of an Endowment : As to the Tithe 131. 


— by unprofitable Cattle, there i is no Tithe due for tar. 


'- Meadow Ground that hath been mowed, of which 
the Vicar has had the Tithe, and after it is de 


— 


N | Wore The Copy of the Valor Benefiriorum (Which 


was 4 by Commiſhon in the Reign of Hen. 8.) 
Was erk and it did not appear that this Demand 


| - h of the Plaintiff was mentioned there among the other 


5 Tithes; 


ſſmall Tithes. Lord Chief Baron Bury and Mount. 
1 on. contra. Price, * the Bill ould be * e 


vers of a 


Hard, 130. „ 


. B. ee e ANTPTTESTIN aha be W | = 


= Inheritance off Lands within the Pariſh (though lobe 1 
be was not an Inhabitant, and the Lands were in the 


Inheritance 
of Lands i in b 
the Pariſh 
(in theHands 


Hands of a Tenant) and therefor his Evidence would (; 


= be to diſcharge the Inheritance of the Lands of the ofa Tenant) _- 
which would be ſuch an Advantage to him, de. ä 


= as to render him not indifferent: But notwithſtand- 


ing this Objection, which goes only to the Credit of 8 
2— he was admitted to be read. 5 


. 1 Aland being 1. a Baron, chis 
Thor Cave was reheard July Wa 1717, and = the 
SS: Flaintiff 


'De Term. * Tri rinitatis, 171 16. 


Plaintif * * 3 of the Vicar by 
the Dean and Chapter of York, whereby the Vicar is 

endowedde omnibus & dihnimodis minutis Decimis qui- 
buſcungque : And as to the Valor Beneficiorum it was 
ſaid, that there were other Tithes not mentioned in 
| that Book, which the Defendants themſelves admit 
belonged to the Vicar ; and by the Opinion of the 


four Barons, the Defendants v were decreed to account 
with Colts. 5 


= TT was. aid! in es Caſe of Hucks v. "Phelps, That 
: hr, if a Man libels in the Spiritual Court for Tithes in 


4. Lib. 11. b. Kind, and the Defendant in that Court pleads a Mo- 


_— a s C. 


| Hetley 13 , dus, and the Spiritual Court refuſes that Plea, a Pro- 


13. Cro. C. hibition ſhall go: A Man may libel below * a Mo- X 


237. [ atch 


_ 3 dus, or for Tithes due by Cuſtom; but if the Modus 


2247.3 Keb. 


= tear. 21. 


comes to the 
Sheriff s 8 


265. Hob. Or Cuſtom be denied, the Spire Court cannot 


57: Hard. om... „„ 
At Serjeants Inn in \ Chancery Lane, 30 | 
3 Ker v. Pecl. July 4 1716. 
=] =  Fieri facts ed out of the Court of 8 „ 


Pleas at the Suit of Roberts againſt Peck, which 9 


Made be. Fieri facias was teſted 3e Aprilis, 5 virtue of which , 


fore the Re- 


_ Fi. the Sheriff levied the Goods, c. but before the Sale 


er facias, thereof, or the return of the Writ, an Extent came 
An 3 


Gas 0: the Sheriff at the Suit of the Crown to levy the 


| levied chere Goods, &c. of Peck, teſted 2 Maii. The Sheriff * 


upon were 


de turned this ſpecial Matter on the Fieri facias, and 
H hkewiſe upon the Extent, into the Court of Exche- 


quer, in which it was ſaid; that Peck fuit poſſeſſiona- 
tus of the Goods the zoth of April; upon which 


Mr, A. moved to 3 the Inquiſition, and Mr. F. 
moved chat the Sheriff might amend his Return. 


Baron 


De Term. $. Trinitatis, 1 7 16. a. 9 


—— 2 ˖[.. . — keen RY ra 


33 — 


| Hoon | Price was "* dt the neden 8 
being found by a 175 he ad not ſee how the She- 
riff could amend it: Lord Chief Baron Bury and Ba- 
ron Mountague were of Opinion the Sheriff might 
amend his Return, and an Order was made for that N 
Purpoſe, which was what the Counſel for the Sheriff 

wanted, to indemnify him, in caſe any thing had 
been l againſt him in the Common Pleas upon 3 Mod. 236. 


ſdthe Return aN the Fier i facias. MW. B. It was taken Had. 25. 


for granted, that though the Goods were levied by * = Z 


+ virtue of the Fieri facias three Days before the Tefte}57 pf. 


Poſt Pl. 68. 


of the Extent, yet that was no Bar to the Crown: 
But guereit they had been N for then Execution | 
had been executed. ERS 2 1 
Powell v. | Robinſon. 1 3 « 


n HE PE granted a Warrant according tobi e 

Ie Courſe of their Court to ſeiſe a Ship, and nine. | Fn 
5 * * a Libel was exhibited, a Prohibition was moved EE 

for, which was alledged to be too ſoon, the Warrant 

| being only in Nature of Proceſs to bring than mite. 

Court, and it not yet appearing that the Admiralty po pi 316 Be 
had no Juriſdiction: But it being inſiſted upon f _— 
the other Side, that it was the conſtant Practice not „ 
to exhibit any Libel on ſuch Warrant, but to pro- Ea 
ceed only on the Warrant, and Precedents being 

cited of Prohibitions granted in like Caſes, a Prohi- 


. bition was awarded per Lord Chief Baron Bury and 


| Price contra a M * 5 


Ae v. _ Carter, no 
Olive v. The fame. OY. 


1 WO I formations exhibited the fame Diy for Hob. 128. 
the ſame Matter, both ſhall be ſet aſide. 


„ 


5 E 


1 erm. 8 Hilarii, 


1716. 


* a Baron * the ee 


4 8 


Benſon v. 1. athins. Feb. 20 1 7 I 116 


= B 


fendant inſiſts upon ſeveral Modus's, viz. Five 


. == 9. Shillings per Acre for Wheat and Rye; four Shillings - 


= Ni for Meadow, Sr. The Court diſallowed theſe Mo- 


er Acre for Summer Corn; three Shillings per Acre 


WE dus's, and decreed the Defendant to account, » they 
Poſt Pl. 25: E too rank, and too near the Value of che Land, 
3 eſpecially when theſe Modus's were ſuppoſed to com- 


vage 24, 1716, obn Forieſeus 4 Aland lure - 


— . , «M75 * p . 1 . . 
* - 
Þ 4 * s , 3 * g 
8 bY "vt, = 5 a * „ . 


ILL by. an n impropriare Recor for Tiches; As. Ws 


mence when the Land was at a much leſs Value, and 


; the Money at a much greater. It was faid in this 


* + Caſe, that the only difference between a Modus and 
arden 


A Stund. 4 Compoſition i is, that the firſt is Time out of Mind, 


Bifferent and the laſt only a late Agreement. All the Garden 
So Ground in England \hall pay Tithes for different 
Aſtermoath. Crops 3 Turnips; when they are pulled ought to pay 
2 r Tithes, though never ſo often ſowed, and thoug h 
Godol. - Rep upon the ſame Land. Tithes of Aftermoath hal 
259518 24 be paid, but not Tithes of After- paſture, unleſs by 


on. "Mar-Cuſtom, | But Quere de les Points darrein. 
ns v. But- D E 


erm. . Palchas, | 


1 r 


= m—_ - 


% 
2 — 


Ln, v. B. ow es. 


May 17, 1717. 


becauſe the Defendant had only demurred to tze 
= i” BM without pleading or anſwering g. - which he . | 
ledged was only in Delay. The Court refuſed to 
grant an Injunction upon this Reaſon, but ordered. 
the Demurrer to be ſet down t to ve 8 at a W 55 
Dey. 1 3 


Pierce, v. 22 May. 18. . 


Bi. 1 L L for « an \ Account of foveral 8 of Nate; Ty —— 3 


Defendant pleads a Verdict and Judgment at Eftoppd in 


Law for the Money demanded by the Bill. Per Cu- Equity. 
riam, The Plaintiff cannot be eſtopped by this Ver- 
dict, r there is no Tous Tay as an Eſtoppel in a 


Court 8 


* Nov. 6, 1724. The like Motion was made in a Cauſe between Ram and 
Bradbury & aP; the Defendant Bradbury demurred to the whole Bill, being tor 
_ diſtin Matters againſt ſeveral Defendants . But the Court (Price, Page and Gil- 
bert) denied the Injunction, and would not 8 the Defendant to argue his 
Demurrer before the Day, havi ing been | in no > Delay. PE 


11 R Conſtantine Phipps *moved for an Iöjancüon, junio. : = 


he ; 


12 - "De Term.  Paſche, 1717; 


= Chet of Equity, i it is only a Term 5 Art at lar: : 
If a Bill is preferred where there has been a ſtated 
Account, and the Plaintiff ſets forth particularly one 
or more Fi tems that are wrong charged; though the 
Defendant may plead the ſtated Account, yet he 
muſt anſwer to thoſe Items particularly ſet forth by 
the Plaintiff; and in that Caſe we often open the 
Account: Here the Defendant has anſwered to what 
OY he ad — * and chat muſt over- rule his Plea. a 


+ Ride 9 Us & 5 v. Hudſon & af. Ez * 


May 23. 


4 By + bis Will deviſes, that Truſtees ſhall dell his 


Fi A. real Bftate, and what ariſes by ſuch Sale ſhall —| 
and da- 8e to his Daughter and her Hue, and if the die 


8 5 e te l Without ĩſſue, then to two Daughters. Plain- 
_ Daughter | oi ckemed their Billtohave the gee) Eflate fold, and Ec 


4 £ Ex and k fh dt to have the Money ariſing by ſuch Sale; but the two 


= two other Contingent Intereſt 


without I0 Daughters. Defendants oppoſed it, becauſe of the 


they had by the Will, in caſe the 


I 4 : = = of — Plaintiff died without Iſſue: But the Plaintiff inſiſted 
= pz there could be no ſuch Limitation of a Chattel, as |} 
— 5 * 352 this would be, if the Land was ſold: And the Court 


accordingly did decree a Sale to be made; for it 


1 would be prepoſterous | to —.— the — to fell - 


2 tank; "nd being the Plaintif was "> Age, "the 
could bar her two Siſters by a Recovery, which this 
Court might ſave the Trouble and E 


Aecreeing this Sale, and converting the Land into 
5 _ 


u, 


xpence of, by 7 1 


„ 


. 
— 


85 De Term. Paſche, 


Fenlins gui - &c. ve Larwood, 16. 
May 31. 3 


8 IR Robert Rupmend moved upon the Stat. 1 3 38 Commiſſion 


14 Car. 2: Cap. 11. /ef. 29, fora Commiſſion 4 
to examine Witneſſes abroad, in order to e uſe abroad, in 


of the Depoſitions at the Trial of the Cake, thou gh . 
the Words of the Act are, « A Commiſſion out of the their Der. 
_ High Court of Chancery; but he inſiſted, this being a Tg of the 1 5 
remedial Law, and though it mentions only one In- Cauſe. 


ſtance, yet it ſhall extend to others within the ſame Hard. 506. 8 


2 Bill of 2 has been extended to the Chan- 


5 Lance, and extends to — Biſhops. The Statute 2 pr 


= ſins to extend to Sheriffs, Gaolers, &c, though 


F Parliament, but by virtue of their original Juriſdic- — 
tion; Baron Forteſeue Aland, that it might go, even 


| lg; the Statute of 2 N ar fays, _ "Wo 


es Kali- circa res 1 EpiſcoputilVorvie „ 
uy for an In- Vide co . 


of Heftm. gives an Action of Debt upon an Eſcape . 
againſt the Warden of the Hier, hs gre has ben re 


the Warden of the Fleet is named. Lord Chie 


ſuch eral ſhould go, not upon the Act of 


_ = the Statute; — Harem Mountague diffenting 1 in 2 
both 


1 Equity: As the Act which ſays Juſticiarii ſhall = Hard. 32. 1 


| — Bury and Baron Price were of Opinion — 1 


5 << IP, 


* 


D E 


Term. S. Trinitatis, 


1717. 


Fer v. Oliver. June 2 U „ 1 7 1 7. 


ww 2 "thens Ms. a | Diſtreſs for any Duty to the — 


5 T5 


Huis the 
Court of 


Rates, 


be for any 
Duty tothe 


7 Oliver a Conſtable, who was fined by the Commiſ- 
| ſioners of the Land- Tax, and diſtrained upon, reple- 


MF vied: But note, he was — of E 9 | 


_— ” the AQ or 1 wb 


water. ys Io. 


* 


FR. Solicitor ia 8 u pon hs Statute "i T0 


Exchequer 
proceeds 


epon.re of miſſioners having certified to this Court, that the 
— Commiſtio- Defendants were poſſeſſed of ſeveral Lands forfeited, 

dure into that they did not diſcloſe them according to the Di- 
forfeited E- rection, and within the Time limited by the 8 3 
There 


the Perſon diſtrained cannot replevy, no more 
Crown, the than in the Caſe of a Fee Farm; and if he does, an 
bun d Attachment ſhall be granted for this Contempt, 
„ 


The 8 K Lord Do, * 


appointing Commiſſioners - inquire into for- 
feited Eſtates of Perſons in the Rebellion; the Com- 


— 


De Term. J. Tri 


le. a. A 


lates, - 1917, Bs 


There was an Affidavit of the Commiſſioners ſigning 
the Certificate, and likewiſe a Copy of the Attainder 
of Lord Derwentwater, and therefore he now moved 
for Exchequer Proceſs againſt them, viz. a Scire fa- 
cias. But fer Curiam, The Clauſe relating to the 
Certificate is applicable only where the Tenants com- 
mit Waſte, Cc. but by the Clauſe of not diſcloſing, 
c. the Forfeiture veſts in the Crown without Of- 
fice, and you may take the ſame Method as for 
Lands forfeited for Treaſon. Baron Forteſcue Aland, 
A Scire faciasis always grounded upon a Judgment; 
and if we ſhould allow it on this Certificate, it would 
be giving Judgment that the Tenants had forfeited 
two Years Value, and the more proper Method would 
be by Information; and they would not permit the — = 


OO Rejmel v. Rogers, Ju i, | 


ETV E L preferred his Pill againſt Rogers for d. C- 
-' Tithe of Hops; the Defendant inſiſts upon a Tithe can. 


Compoſition; Plaintiff ſays he gave Notice to deter- mn 28 „ 
mine the Compoſition; but being the Compoſition Part, an erg 

appeared to be for all ſmall Tithes, and the Notice — 

to determine only as to Hops: The Bill was diſ- 1 Sid. 443. 


. : | . | | | . | Hard. 2 . 
miſſed, becauſe you cannot determine a Compoſition Salk, 414 


as to Part, and let it continue as to the reſt T. 3 
J..... —˙ 1i.Öf!᷑nlnßßnßñ -: 
By a ſubſequent Statute 4 Geo. on ſuch Certificate the Court of Exchequer Veiv. 94 
is to proceed as on an Inquilition; and upon Mr. Solicitor General's Motion on 131. 25 

ſuch Certificate, June 13, 1719, the Court ordered a Scire facias, as upon an 

Inquiſition found. VVV %%% 

lt was faid by Baron Price, it is Time enough to give Notice to determine 
naà2n Agreement for a Compoſition before the Reaping of Corn, and picking Hops. 


4 2 3 DH 5 RET | 5 Pertifer E 


16 De Term. & Trinitatis, 1717. 


2 Petiiſer v. Jumes. July 19. 


BILL was preferred by a Widow for her Moiety 
and Widows Chamber, according to the Cu- 
om of the City of London; Defendant inſiſts in his 


Adultery, | 


fbleorſeie her Anſwer, that ſhe was divorced by Sentence in the 


5 — 2 Spiritual Court a Menſa & Thoro for Ad ultery, and 


 s Widow's q therefore that ſhe ought not to be intitled to her cu- 


_ ſtomary Part: Lord Chief Baron Bury was for the 


- _ otherwitein- Plaintiff ; but by the Opinion of Price, Mountague 


titled to by 


the Cuſtom and Forteſcue, Barons, the Bill was diſmifled ; and 
1 Price ſaid, She comes with a very ill Grace into a 
58 908. Court 6f Conſcience to be relieved in this Caſe ; that 
LL” - _ the Civilians were all of Opinion that Mrs. Sayer had 


|  Rep.194 forfeited her Right to the Adminiſtration by living 


nin Adultery with the Murderer of her Huſband, and 
pari ratione the Widow here ſhould forfeit her Right 


TM 


1 'erm. 8 Michaelis, 
17 17. 


\H I 8 Diſtindion was RY that if, a Man libels Atwhns 
in the Spiritual Court for Tithes in Kind, and ine! ir 


or is not too 


| F Defendant below ſuggeſts, and inſiſts upon alate to come. 
Modus, there the R Court has no Jurisdiction foraFrobl- 


bition, 
to try the Modus, their Method of Trial of Preſcrip - Ante Pl. 8. 


tion being different from ours; but if a Man bas 2 = 4 


f Winton. 


for a Modus, and the Defendant admits the Modus," Bid. 257- 


3 the Spiritual Court may proceed in that Cauſe: But = Tha - : 


even in the firſt Caſe, if they permit them to pro- 


co0ieed to Sentence, they come, ben, too late for a 


Prohibition, being it is pro defectu Triationis only ; = 


but you are never too late, where it is pro eck Es 


Furiſdiftionis. 


1 Fa Bill be * 1 a Mater or Sum 1 22. 
the Di gnity of the Court, it may be diſmiſſed as Bil belon, 


Dignity of 
well upon Motion as * Demurrer. Per Price Baron, Court. 


Mov. 15, 1717˙ 


WE Where there is a Fraud, or it is a complicated Matter, the Bill will be re- 
: tained, though the dum bo never ſo ſmall. 


| om Doctor 


3 De Term. S. Michaelis, * 


SAY * 1 | 5 5 - CY — ant — 
— — * | — — 


23. Doctor Sloane v. Heatfield. Dec. 15. 


8 bor Tres THE Plaintiff ha he: his Bill for Treafure | 
| Jin 1 grove within his and to diſcover what 
Lich Cole. was found: The Court ſaid the Bill was proper e- 
, 5- nough, as to the Diſcovery, but he could have no 
Relief, becauſe he might bring an Action of Trorer; 


and the Bill was _—_— with Coſts, - 


DE 


Term. S. Hilarn, 


= 


ONE IE 


m Domo Procerdm, Jan. 2 I 71 7 = 
| Nicholas v. Eller. * 
©" ATTHEW NICHOLAS Glerk, Vicar of ng e © 


4 9halford, in Hilary Term 10 Anne, prefened e — 


huis Bill in the Court of Exchequer againſt Hor the 1 
Farmer of the impropriate Rectory (among other ina Tithes, | 


Things) for the Tithes of Peas and Beans; and alſo 


preferred his Bill in the ſame Court afterwards againſt" . 
Auſten Eſquire, the Impropriator, and had a Decree 7? Tone oye 5 


for the ſame; though it was inſiſted by the Defen- 1724, poſt, ; 
dants, that the Vicar was only intitled to the Tithes © 
of Peas and Beans ſet and planted in Rows ang 


Ranks, that have been hoed and weeded with the 


Hand, where the Ground has been turned with the 
| Spade, as well in open Fields as in Gardens; but not 
where they have been ſet in Rows and Ranks, and 
hoed and weeded with the Hand, where the Ground 


— Sage if the Quant or Place of coming will alter 4 Nature of the Tithe. | 
3 Lev. 30 5. 


has 


* 2 
2 
— — 


1 


25 Modus too 
N An 12.2 
Poſt Pl. 246. 


5 2 Ka Abe.” 


5 x Sid. 283, 00 
435 
a J. 277. 
Lo 


„ 123. 


| 20 
5 _ ow 4 tuning $5: with the Plough : From this ' 


5p - Ac Nov. 10, 1720. 


; Pe Term. $ Hiri, 77 


Decree there was an Appeal to the Houſe of Lords, | 
and it was * affirmed 24 — 1717. 


Smith v. Roocli if. 


"HE Barons were of Opinio n, that a Modus of 
one Shilling in the Pound 15 Paſture, accord 
ing to che Value of the Land, was a void Modus, as 
is alſo a Modus of one Shilling in the Pound ac- 
n to the Value of the Rent, 


Bate v. „ele Feb, 1 8, 1 71 „. 


COS 
be every tenth M 


and that in all Caſes where * TY 


. nr. do not 0 out ſome Cuſtom, you muſt 
42 25 414. 


the Caſe 
cording to the. Canon. Mr Ward quoted : 
of CBitey v. Reeves, in Scaccario, Form. Trin. 3 Je. 


* before — are ny * 2 — 


n 9 
ed Hops a tl in the Cul of Bi v. Chandar Tom 


And a Modus may extend to Hops or Clover (though of late 


England) if the Modus covers all ſmall Tithes. 1 Vent. 61. 2 Cre. 116. Helv, 
Ing Green and Auſtin. Lutw. * x Keb, 620. EE | 5 ; 


9 


e he Tithe Milk line to 1 


1697, whetein it was reſolved, that + Tiber 1 FH 
are not to be paid till after they are picked, „ 


des 5 


*** n K * — 


De Term. S. Hilarii, 1 717. 1 


At Serjeants Inn, Feb. 24. 


= The Attorney bert v. Mell jb. 4 
4 Þ ONa Bude of ines; in a ship at Port}: Bultton ſei- 
VL mouth, the Defendant claimed Pro perty to the 5 Ps 2 
Value of ten Thouſand Pound s; * Mr. Attorney Ge- — 7 * 4 | 
neral moved, that the Defendant mig ht be put to ine Property 


o the Value ; 
{wear to his Property _But per 8 Though be- of 2 


fore the Pepper Act, go Ann. ſect. 76. it was uſual 2 
to make them ſwear, yet ſince, chan has been no In= 
ſtance of it (but where there were 1 two Claimers, Ry 
and then the ſecond was to {wear) ; therefore the) 


mold not oblige the Defendant i in this Caſe, though 85 


the Attorney General produced an Affidavit that the 
Deſendant was in mean Crrcumitances, | which v was 95 


Zo ſome Reaſon for ſulpecting a Fran. 


4a 


| Parker tun a e., * cb. 24 


H E n was ms "TY a Writ 11 A Writs of 


ment and Delivery for a Ship loaded with Salt, frees and 


that was ſeiſed but ten Days before; for though it — wheny 
was not within one Reaſon for granting Writs of zud for what 


| Cauſ 
S Delivery, viz. Delay of Proſecution. yet it was within W 
nmnother, that the Goods were periſhable py But * 17 


per Curiam, We will not grant a Writ of Delivery, te Diete. 


= tion of the 
rg which is diſcretionary in the Court, and there is Cont, 


Reaſon to ſuſpeR this Ship was going to Gorrenburgh. 


<l The like Motion Was attempted i in the Caſe of Allen v. Caper, December 8, = 


hs 1718, but denied. 


+ There were two Claimers of Bullion, but the Court refuſed to : either 
ſwear Property, but put the laſt to ſhew Cauſe why his Claim ſhould not be diſ- 
EY charged. Robinſon qu: tam v. Verivelt and Treſco, May 31, 1728. 


WE: Aniny- 


22 8 De Term. 5 0 ee. 1717. 


-_ Anonymous. 
Abridement I F there be a general Demand for Tithes, and a 
of Demand. 1 general Replication put in, if the Plaintiff upon 
the Commiſſion gives Notice, that he will proceed : 
only as to ſuch and ſuch particular Matters, it is as 


well as if the Demand had been I? in the Re- 
| plication. 5 5 5 ed guere. } 


My I 55 1718, Sir 3 Page and a Than af . | 
the Exchequer, and Baron PForreſcue Aw. : 


made a a —— of che * s Bench 


—_— 
"_ — 
n 


| fendentls; but if he ſuppreſſes the Depoſitions upon 
— Delay of the Plaintiff after, Defendant wet move 


= ER —_— * 
D E 
Term. 8 Tiin initatis, 
718 | 


Anonymous. 1. 14 8. 


30. We, 


F Fa Replication. is put in to an As. and r 
Commiſſion is taken out, and the Depoſitions re- Deſcadane = 


add; ſo long as thoſe Depoſitions are in being not move to 
the Defendant cannot move to diſmiſs, whatever Der dn. 
lay the Plaintiff is afterward guilty of, but he muſt 
jet the Cauſe down to be heard ad requifitionem De- 


r rue 


E v. 2 how 16, 1716 | 31. 


TN TE R E 87 upon a Bond *** to be paid, i x x 
 akhough it exceeded the Penalty of the Bond. ys * 


6 b—_ Bond 2 | 


on Eaſesin Pail 16. Sir And. Carer ; 3 lib. 4 1 Chan, G27 Iy 226. flard. 136. 
2 Vern. 


Dudd 


gate Extent, 


— 
{ 
1 D 


—_— 


— P. Term. $ Trivitatis I 71 8. 


— 


32. Duns v. Billings. June I7, 1718. 
Witneſſes ä 
— I 


Commiſſion, cannot be examined upon a ſecond to 
the . Matter » Leave of che Court. 


T was ſaid by Baron Price in this Caſe, That Wit- 


Hann J ; Caſe. June 1 7, 1 7 1 ry 


neſſes. who have been examined upon the firſt 


i 1 HI 8 Day Harriſon, who was Deputy to Mr. Z 


1 9 
Cr. Car. 389. 
1 Lev. 2 


Maſham the foreign Oppoſer, was allowed his 


Van, 133. Writ of Privilege to exempt | him from ſervin 8 the — 
5 1 Mo. 22. 22. 2 of Conſtable. | 


*. Fer v. 22 G Us. . 21, ik 8. 15 
3 2 =] T as fad in this Caſe, That i an Extent . 


ven n.: © againſt A. Who is indebted to the Crown, and B. 
able. upon the Inquiſition i is found indebted to A. upon 


the Return of that Inquiſition, and upon Affidavit a 
made that the Money in B's Hands is in Danger of | 


Ou * an immediate Extent thall ifſue * B. 


Ker v. The Archbiſhop of cum 


June 26, 1718. | 
=> * A * i lived within the Liberty of the Arch: 
is amenda- 


biber of Canterbury was fined by the Judges of 

er and Terminer in Southwark, for a Miſdemeanor 
in 1 Court, which Fine was eſtreated, but no Notice 
Was taken i in the Eft reat of what Place the Man was; - 


therefore 4 


ble, or not. 


De Term. 9 Trinitatis, 718. 3 


therefore Sir Conſtantine Phipps moved tas the Eſtreat Lane go I 
might be amended by adding the Place where the Caſe. - 
Man lived, that the Archbiſhop who had the Grant 

of the Fines tam integre Tenentium quam non integre 
| Tenentium infra, &c.) might come before the foreiga 
Oppoſer, and claim this Fine by virtue of his Grant, 

and ſaid, That a Man had been indicted and fined in 


Eſſex, which Fine was eftreated here, and ſuch an 


ne Amendment made upon Application ; but to this it 


was ſaid, There was an Addition in the Indictment, 
which was a Guide to the Court, being a Record 6 
amend the Eſtreat by; but here is a Record for the © 
King, and nothing but an Affidavit of the other 
Side; and rhe Court refuſed to do = ching in 2 
1 the — = 


| Woodeock v. 2 June 26, 17 I 3 


A LTHOUGH at Low hy hold a Parſon or Vi- | Provfef Ad: 


| miſſion, In- 
car to the Proof of his Admiſſion, Inſtitution — and 


and Induction, and reading the Articles, * Wo” tot 1 


not required = 


Car, We never do in * = CS. 


| * Security to the Value of two Vears Profits of 


the Land, becauſe in that time it is intended the _ 
Right of the Crown and Party will be determined. 


—_— 


4 E R 3 8 1 a Mani We an in- Seri = 5 
quiſition, the uſual Courſe of the Court is to ingen. 


26. 4 De To erm. $ 85 Te 1718. 


a © 
x PY . 


386. _ Baily v. Peaſy. July 8, 1718. 
Vatueof the I ILL for Tithes, the Defendant ſtood out till a 
| ———4 D Sequeſtration, and the Bill was taken pro confe eſo: 


3 ngoogd $ It was moved for the Defendant, that upon paying 


F = what Cale. the Cofts, the Value of the T ithes might be aſcer- 


: 3 how to be 


tained, and reduced either by the Taxation of the 


5 Maſter, or by the Oath of the Plaintiff himſelf, as ; 


was done in the Caſe of Croſman and Goodrich, Hil. 
Term. 2 3 


Fac. 26. But nota, there was a Con- 


ſent in that Caſe; and the Court now would make 


no other Rule, but that the Plaintiff ſhould ſhew 
___ Cauſe why he ſhould not — to give his Oath. to 
ES the Value. ES F R e 


* . anni v. Dowee. 


1 I g Was a Bill for Tithes, the Defendant nüt 


_ 


but did not lay it perſonally i in the Biſhop; and this 
was allowed by Lord Chief Baron Bary and Baron 


ed that the Lands where; c. were Part of the * 
Homeſtall which is Part of the Biſhop of London's 
= _— and therefore exempt from Payment of Tithes, 


Price againſt Page, to be well enough, 1 bh 
| _ Exemption goes along with the Lands; although it 
would have been better laid by way of formal Pre- 
ſcription as at Law; that the Biſhop for himſelf and | 
his Tenants have time out of mind, &c. And as to 
Lands belonging to a Monaſtery, they muſt ſet forth 


| how the Preſcription is, but where the Land itſelf 
is exempt, it is diſcharged, in whatever Hands it 
comes; and by the Opinion of two Barons againſt 
one ( alſente * the Bill was diſmiſſed, 
DE 


| Term. 8 Michaelis 


1718. 


Seon gui tam v. Caſwell. Od. 2 23: 


E I 8 V RE of a Ship with Sugars was in n Jah laſt wy *_ 


N 122 conſented that a Writ of Appraiſement — 


and Delivery ſhould go out in Vacation Time, the to be iflued. 
Defendant giving Security; this Term the Inform. 
tion came in, and the Court was moved for a new 
5 Writ of Appraiſement and Delivery, and that the 


old appraiſed Value ſhould be returned upon the new | 
| Writ of Appraiſement, which being by Conſent was 
granted, although regularly the Writ of Appraiſe- 


E 2 Gl v. — 08. 25. 


ment and Delivery cannot iſſue until the Information . 
is in. 7, 55 


R. Bootle moved for an InjunGion on a Dedimss, = IE 


M and that it ſhould extend to ſtay Proceedings in et 
the Biſhop of Ely's Court (until Anſwer) where the tendedl. 
— as Rector of Giggs | in Cambridgeſhire, 

— libelled | 


after the Term, the Goods being periſhable, the Apprae- : | 


De Term. J. Michaelis 171 8. 


libelled — the Plaintiff his Prvithioners Fa al 

ſorts of Tithes, and upon alledging that there were 
| ſeveral Modus's, the Proof of which would ariſe out 

of the Anſwer, the Motion was granted. ¶ Quod nota) 
But the Rule was — N ov. 28 following 


= - — 


Atwhat TF to a Bill for Tithes the Defendint doch not 


e . 1 ſhew a Tender before, or make it in the Anſwer, 
Gan a the Plaintiff is intitled to an Account, although the e 
Value be never ſo ſmall; if there hath been a Ten- 
der before, and a Tender is alſo made by the An- 

ſwer, the Defendant ſaves his Coſts; if the Tender 


. is OM by * Anſwer, he muſt account with Colts, 


| Sym v. ge, & Mn oreman „ af. 
Nov. 17. 7 


2 Deniſe of = ILL fo « an Account of the Teſtator 8 than! 85 


IT,unme, what Eſtate; Defendants in their Anſwer inſiſted; that 
A — the Teſtator had deviſed to them all his Jock i =— 5 


Trade, and that his Book Debts, Caſh, Bills and 


_ Money in Goldſmiths Hands, which was applied to 
the carrying on of his Trade, ſhould be included in 


| thoſe Words: But by the Opinion of 2hree Barons . 


” gainſt the Lord Chief Baron Bury, nothing ſhall be 


* Stock in Trade but the Shop Goods and 
| Utenſils in Trade ; though Baron Price thought the 
ready Money in the Till might come within that 


infiſted on for the * that they ſhould be 


* — * v. Starkey, April 27, 1722, out Poſche. An REFER 
Was grantedto ſlay — in the Spiritual Court of Richmond in Yorkſhire. © 


permitted 


| Conftrudion, but no farther. . B. it was ſtrongly 7 


2 —ſ — nn 


De * erm. E. Michaelis, 1718. 


29 
* to prove what Directions the 8 gave 

to the Perſon who drew the Will, and what he in- 
tended ſhould be comprehended in theſe Words in 

his Will; this was proviſionally read, but no Streſs 


was 4 upon this Evidence by the Court. 


» — 


. Shereols v. B relle. Nov. 2 I 5 1 7 I 8. 


fendant in 


. 1 Pleas for thirty Pounds againſt the Defendant, the Exche- 


and the Defendant had thirteen Pounds Coſts taxed = — 


againſt the Plaintiff in this Court upon Diſmiſſion of Judgment at 
his Bill; the Defendant proſecuting the Plaintiff in if _ 


1 this Cort for the * oſts, it was moved; that the G ale. 
Court would lay their Hands on theſe Coſts, and 8 


ttat ſo much as they come to ſhould be deducted out 
of what was due to the Plaintiff upon the Judgment 


Z in the Common Pleas: The Court + an Order 
do ſtay Proceſs of Contempt for not paying the Coſts, 


until further Order; though Baron Price thoug ht the 5 
uw Method would be to — a ſhort Bill. 


7 bone v. 75 iiams. Nov. 26. 4: 


= 1 F a Bill i is red againſt : an Raventer to diſcoret Bill to dt. 


Aﬀets, which likewiſe prays * * Relief, this Court = 


* will grant Relief upon ſuch Bill, by the Opinion of Relief, 


three Barons againſt Price, as was done in the Caſe * n 


of Depuis v. Duke of King ſton. June 16 laſt, and ina 
1 the preſent Caſe. But nota, in both theſe 8 ms ' 


5 Defendant had joined in Commiſſion; but if he had | 


demurred to 0 Relief, it ſeems che Demurrer would 
have been good. 


» May 5, 1726, Albat & aÞ v. Thompſon & = 1 Chief Baron Gilbert 
declared the 010 Diſtinction, that where an Executor or Adminiſtrator con- 
keller a — Dur. there De ſhould draw Relief, alittr non. 


— 
/ 


H E Plaintiff 3 a Verdict! in * 3 Coſts forts — 


30 De Term. S. Michaelis, 1718. | 


46. _ qu i tam v. Somers. Dec. 7,171 8. 


Information 
of — 3 


PT E R a Sciſure of 88 the regular Steps 


are to file an Information, and then take out 
and 4 Writ of Appraiſement, upon the Return of which 


1 roun nd for move for a Writ of Delivery: If the Proſecutor de- | 


the Defendant is to enter his Claim, and then may 1 


Delivery. Jays filing an Information, or does not ſue out a | 


| Writ of Appraiſement, the Defendant upon entring 
his Claim in the Book in the Office, may move for a 


Writ of Delivery: It was very mich debated in the i 
Ciaſe of Allen qui tam v. Couper, what ſhould be 


called Delay, but no certain Rule laid down; fo alſo f 


de dee thing was debated this Day in the pfenʒt 


Caſe; what was moſt generally agreed to was, that 
| ne a Scifute-was in the Vacation Time, and there 


is no Information filed the Term following, if they 
could have tried it that Term, this would be "_ 1 


. to — a Writ of 23 * 1 


1. alter \ v. | Ruſſel. Nov. 2 8, 17 1 8. 


Cs N this Caſe it was ſettled. as a FEY that if i 
2 I is a Decree Vi, and at the Day the Defendant 


1 1 makes Default, and the Decree thereupon be made 
Default, 1 * abſolute ; if the Court afterward upon the Petition 


pn of the Defendant, grants a Rehearing, the Defendant 
ing he muſt ſhall pay ten Pounds Coſts. And nota, in the fame 


pay zo Caſe Dec. 10, that if Exceptions, which are put in 
N Exceptions only to continue an Injunction, are over-ruled, the 
Iojuntion Injunction 1 is diffolved of courſe without Motion. 

_ diflolved 


without a * Te hath been uſual to enter Informations in a Book k t for that Purpoſe, be- 
Motion. 2 


Arony- 


De Term. 5 Michaelis, 1718. 1 JT 


= 4 a ; q hy 4 FI 1 | mp „% — — Bs * + , $ — 
- IKE * 


— Dee 9, 1 7 18. 


1 


Sequeſtration iſſued: ad J. for not performing fine Sequeſtra- 
a Decree; Lands 5 ſeiſed by the een r is 


tors, 


died; whereupon it was moved, that the * 8. 
Sequeſtration ſhould be diſchar ged, but 222 diſcharge it 


on the Death 
fuſed it, becauſe the — was not returned, of heParty; 


for the Sequeſtrators are anſwerable for what Profits Poſt — 
they have received of the Lands, and they have no- 
thing to indemnify, them, but the Authority given 

them by the Sequeſtration. — But the Sequeſtration 

being returned, the Court Ig it _ to the 

np” from. the Death of 0 150 


3 Laing as noch "RY it 3 by the tha of the e Party but not 
Rn © $5 Dau of a Decree. um. 1 _ From: the * of * 
1 Vern. 58, 118, 166, 248. | | | 


. | diener Condition that he ſhould pay one hundred Ke — 
=_— Deb. Pounds within a Year to his Executor, the better to 
=—_ Legacies, which | 


DE 


Term. 8. Hilari, 


27 


| Gnerell v. | Chamberlain. | Feb. 95 1 7 18. = 


Vents I/ Corterell ſenior by his Will deviſes hip Farm : 


kata be . Stock and Farm at Mitcham: to his ſecond Son, u 


enable him to pa 


55 amounted to one 


the Money J 
aku and twenty Pounds: F. 


3 and the Stock upon it, to his 
eldeſt Son, whom he made Executor ; and devided his 


pow 


the Executor preferred his Bill for this one hundred 


and fifty Pounds, and a Legatee preferred his Croſs 


Bill to have his Legacy of one hundred Pounds pad i 


to him: And upon all the Pleadings, the Maſters 


Report, c. it appeared that the Plaintiff had paid 
above four hundred Pounds, and that therefore his 


Legacy of Briſou-Cauſeway Farm and Stock being a 


ſpecific Legacy, and there not being Aſſets ſufficient 

— beſides, the Money Legacies ought firſt to be ſwal- 
e 1 up, and the ſpecific Legacies not broke into, 
= 3 Pr. Stn till after: And upon this Point the whole Debate * 
of Wills190. Was; and at laſt zhe whole Court agreed that there 
5 * 


” 

m_ 

_ g 
" 
o y * 
* 
* 
* 
- 
. k 0 
* 

d 


| De Ter erm. 1 Then, 17 18. 33 


ought not to "hs a 1 Deduction bei 
ſpecific and Money Legacies, but that theſe ought 
firſt to be applied to the Payment of Debts; and 
upon this Foot there was a Decree for the Plaintiff 
in the original Bill; though the Chief Baron ſeemed 
to think, that this Legacy of one hundred and fifty 
Pounds being deviſed out of Mitcham Farm, which 
was a ſpecific Legacy, was as much a ſpecific Le- 


| gacy as that: But ceteri Barones contra · ; 


At Serjeants Ind Feb. 25, , 1918. 
2 | Rex v. Earl. 


41 


7 of ea N upon hs 26th 4. Pxcnt un ns 1 
nuary 1718, upon the 31ſt of Januarya Com- fonef Bank- 


ED miſſion of Bankruptcy was awarded againſt him, and ure 


an Aſſignment was made by the Commilſioners the Day, be 


fame Day, by virtue of which the Aſſignees ſeiſed Extent hall | we 


have the 


Es Part of his Goods, &c. Earl being indebted to the - 2 5 A 
Crown by ſeveral Bonds given as a Merchant, ſome « ence, 


of which were forfeited, and others not, an imme- 
diate Extent iſſued againſt bim, teſted the 31ſt of 


8 January, by virtue of which che Sheriff took the 5 
 » Goods out of the Hands of the Aſſignees, which they 


had ſeiſed: Iota, The Meſſenger under the Com- 5 198 


miſſion took Poſſeſſton of the Goods before the Ex= 
tent; but it was given up, and admitted that the 


= Extent bearing equ ial Date with 


the Commiſſion of 
Bankruptey and AMoniment, that the Extent ſhould. 


== 2 1 have the Precedence: But it was moved, 


be referred to the Deputy 


in regard the Extent was only for what was due to 
* Crown at the Time of the Extent, that it ſhould 
Remembrancer to ſtate 
what was due at that Time; for which the A ſſignees 
| (who now moved) offered to make the Crown = 2 
5 K a ut 


— n ; — 


34 Be Term. S. El, 17 18. 


. * there: 8 other Bonds not yet forfeited, nd 


| doesnot the Extent not returned, the Attorney General op- 
reach Bonds 


| 8 reach ons, Poſed it, becauſe this could not appear to the Court 


until * the Return, and never was done without 

the Conſent of the Attorney General; and ſaid, the 

Aſſignees might be relieved either by Bill, or by 

. pleading — 2 upon the Statute of Equity, but | 

not upon Motion; fo the „ _w_ —— took 
TU by his Motion. 


| 5 , We Brotherton v. ; Gly, *. 3, 1718 5 


s PE. 5 7% I a Man puts in his Goon Anſwer, Coſts are 


Apen TE thereupon 1 to the Plaintiff, and though the 3 


pore” Plaintiff accepts a third Anſwer em the Defendant, 


| <ciresColts he doth not thereby waive his Title to his Coſts on 3 


REN — nar aire 


x Ry” POT 5 os, ANDY, an Officer, ſeiſed Coffee ah. > 


— v. cash. Jan. 3 I, 17 1 18. 


Ship; as if it was intended to be relanded con 


to be 


dein e to the Condition of the Owner's Bond; he alſo ſciſed 


do in the 


| 3 the C. B. 


Execution of 


GO — che ſecond Anſwer, but wy takeout: a 1 8 


 hrabitkey the Ship, and carried her to a Place where he cod 
= conveniently ſearch her in the Preſence of Witneſſes: | 
dose. The Owner of the Coffee brought an Action againſt 
= him in Banco Regis for this Seifure; but this Aion F 


was removed upon Motion as uſual, becauſe an In- — 


Aude formation was actually filed for the Collce: tut an- 


— Courtwil Action being brought in Communi Banco againſt Candy 


- Temovew hy the Owner of the Ship, it was alſo moved to re- 
meneed in move this Action, but oppoſed by the Plaintiff, be- 
cauſe there was no Information for the 805 p- and. 


Sele of a Ship, though ao formation for ihe Ship be yo fled here 


therefore 


"De Term. 8 Filet 11 35 


7— OPTGE=IS 


Fu "a not wk FO Rule: But by the Opliiion 
of the Court, Officers belonging to the Revenue 
ought to be ſued here for what they do in the Exe- 
cution of their Offices; and although no Information 
for the Ship be filed, yet a Seiſure is not examinable 
in another Court; and in the Action below, the fop- 
ping and ſeiſing muſt be given in Evidence, and : 
2 we will remove the Action- - : 


Ker v. The Puree of of arte. 8 " 


B I LL. 1 * a cainſt : the Defendant, bs WhereaFo 
moved that the Plaintiff, being a Scotſman, Fe Plant, is 
might give Security as a Foreigner which was al- t9give Secu 5 
lowed, and the Plaintiff not being able to get Secu- 23 | 
rity, offered to depoſit Money (viz. forty Pounds, t be 2 5 


which is the uſual Security) to ſtand inſtead of Secu- mitted in- 
3 ; but the Cours 3 it. N 9 teadthereol. 


| Bennet v. Lacan. Elen Die & Term. - 
1 N 3 to get an e Mr. ard ard 8 anten, 
an Affidavit, verifying the e the Bill ns fond a, | 


wich v was admitted to . 8 get In- 
. 3 


1 1 PE Ms Verdi for the Defendant : The 8 
moved for a new Trial, which was denied: An Action was commenced in the 
Common Pleas againſt the Officer for the Seiſure, and the Court was moved, 
that it might be removed here, but denied, becauſe the Officer was now out of 

os and could ei no — here. De Te erm. Paſche, May 3, _ 2 


8 Kalbe, 


= rae, Þ 


"De Term. 8 Tun, 17 18. 


55. Eddowes v. Deane. F eb. 5, 1718. 
E R Curiam, There i is no Nebdent in a Court 
of Equity of a Decree againſt an Executor de 
Fare 0e fon Tort, Linkin ſetting up an Adminiſtrator ; for if 
without ſet· there ſhould be an Adminiſtrator, and the Defendant 
Aſtra pay the Money, he would be _ liable to the _ 
_ £ miniſtrator. | ; e 


Tanner quit tam v. Alpen. Feb: 7 171 8. ; 


+: © Seifure was FI 0 of ſome Snuff in 


1718, but no Information filed; the Defendant 


| Sedtember 5 


d. ehe ght an Ken againſt the Officer in Michaelmas 
5 3 6th following Mr. Al- 


 torney General moved (thoug = there was no Infor- | 


mation then filed) that the Defendant might admit 
the Seiſure, or that the Officer might be at liberty 
to reſeiſe (upon an Affidavit that the Goods were 


rum, and that when the Officer ſeifed, he had no: 

3 body with him to prove the Seiſure): Aſter the Mo- 

tion they filed their Information, and Mr. Fard 
came the next Day, and ſhewed for Cauſe againſt it, 


that it was the Officer's own Fault to ſeiſe in fach 
manner, as not to be capable of proving it; but here 
he might have had the Evidence of the Coachman 

a carried away the Snuff, or of the People of the 


2 _ Houſe where it was led: And beſides, they had 4 


=  flept two Terms, and filed no Information; but not- 
withſtanding theſe Reaſons, becauſe he would not 
admit the Seiſure, and upon the Circumſtances of 


Fraud, which ran high about this Time, they ſtopped 
the Action, Baron Price totis viribus contra ; but as 


to admitting the Officer to — the Court were 


divided. 
: The 


De Term, J Hilarii, 1718. 


The Attorney General v. Paul, Miller 
and „ Feb. 10, 1718. 


HIS was a Scire facias upon a Bond to export Plea to a 


ſeveral Goods to Parts beyond Seas, and not to 


Scire facias N 
upon a Bond 


nag them, and to produce a Certificate of ſuch for the Ex- 


Exportation ; upon Oyer of the Condition the De- 
fendant pleaded the Statute of Equity, and that the 


236 ih of 


Goods were put on board, and that they were * 5 


relanded, but that certain Perſons unknown, by 


Force in the Night-time, came and carried chem 


away: To this the Attorney General demurred; and 
Judgment was given by the whole Court againſt the 


| Defendant (as in the Caſe of The Attorney General v. 
7] King) the Statute extending only to two Caſes, viz. 
© firſt, to — * 1 ſecond, to Loſs by Sea. 9 


- Serjeants Inn. Feb. 20, m8. Es 
 Hanking v. Gay & a 7 


7” L L 7 Tithes ; Defendants i in their Anſ, wer in- ente, 1 
ſiſted, that the Lands where, .&c. were formerly Tithes, as 


| velooging to the Abbot of Crowland, and therefore — 


TT exempt; but do not ſay, that they were diſcharged 8 7 | 


| when Parcel of the Abby Lands, though not one of nab. ED 
| the Orders 2 was diſcharged. { Nota, this was haidin mann - 


Caſe of Collard v. Werten, Hil. Tem 1 55 the l. * 


Defendant there inſiſted, that the Lands, c. were Poſt al. 


2 diſcharged 


* 


_—_ ; — » 


38 _ De Term. $. Hilarii, 1718. 


— —— 


—— 


Medley v 8 by Bull, Order, Preſcription, or ſome 
Le: in other Way, and allowed to be good. But he Court 
Suſſex,1695- unanimouſly decreed for the Plaintiff in the preſent 
6 - Caſe, for that the Proof was not full as to Non- 
Fr W. jene, payment, and alſo though the Defendant ſays the 
36. Lands were in the Abbot's Hands, yet he does not 
1 ſay they were diſcharged in his Hands: And the Stat. 


31 Hen. 8. extends only to — 


> iv + Ms-- Eodem Die & Anno. 


Outlawry, 77 0 77 LE R was outlawed in in a Civil Action at the - 


to whom 


. of Peck, an Extent iſſued out againſt him, 


2 and an In quiſition and a Levari facias thereon; by 
CE. —: he Levari the Sheriff levied fifty Pounds; 5 


and it was moved that it might be paid to Peck, RE © 
which would put an End to all Diſputes 1 


them: Although Fowler conſented by his Counſel, 24 


=] - > yet the Court would not do it, becauſe nobody con- 7 


3 Conſen he ſented for the Crown, and the King is intitled to the . 
: | theCrown. LS TION unleſs a Leaſe b had been taken out. 


DE 
"Term. Paſche, 
719 
Ker v. Wynn E n 5 | bo. | 


4 R. Wynn diftrained Corn. cc. 1 due An ne 


ce 4th of November, by * of which the ſame 
— © "Sc. was ſeiſed b bythe Sheriff; but Vynn de- 


5 75 tained ſo much as woul 


ſatisfy him bb Rent; upon 

which Lleyd, at whoſe Suit vi Extent iſſued, moved 

for an e againſt Vynn, being the Extent, 

: though executed the 14th of 3 was teſted 
the xoth of October; and upon this Motion it was 
taken for granted, and admitted per totam Curiam, 


| that the Extcat binds from the Te, as was reſolved 
= W "on Caſe of The * and Tanner Arnold. 3 


3 ODE for Hard. WY * That Shins clxft extrem' never bear 7; 11. in 


1 85 Vacation Time, but from Term to Term. 


Geale | 


the Arlt of November 17 18; an Extent iſſued re „ 


k * 
N 


De Term. Paſche, 1719. . 


* 


8 Wi, II was faid in this Caſe, that when a Cauſe comes 


when the on after the Poſſea returned upon the Equity re- 


Cauſe comes 


dn after E- ſerved, the Decree is never Miſi, but always abſo- 


Rex v. Carr. 


er (C ARR waindidedat Ring fen Aies for an Al. 
Indictment 
85 A at eſtreated: It was moved to diſcharge this Fine, upon 


en eus Suggeſtion that the King had ſignified his Pleaſure to 


Record ac- 


fault, and fined fifty Pounds, which Fine was 


knowledged the Attorney General, that he was willing to remit 


= Bea. the ſame, and that Satisfaction ſhould be acknow- 


leqdged upon Record; that in purſuance of this the 
Attorney General had iſſued his Warrant to the Clerk 
bol Aſſiſe of Surrey, to acknowledge Satisfaction upon 
Record, which the Clerk did accordingly; an 


a Diſtinction, where the Eſtreat is upon a Recogni- 
ſance forfeited, and where upon a Judgment, and 
fſaid, The Attorney General ſhould come and ac. 
| knowledge Satisfaction here, and they muſt apply to 
aim for that Purpoſe, before the Court could grant 


Gs Walſmv. Lidel. 


nnr „ 


1 \ HIS Modus was inſiſted upon by the Defendant | 


= for Tithe Milk, that he paid the tenth Meal 


It is, prima 
facie, an Ob- 


_ jetiontoa from the firſt of May incluſive, twice every tenth 


Wits that Day at the Church Porch, until the firſt of August E 


be is an In- 


| habitant of excluſive; but this Cauſe going off upon another 


the Pariſh 


where ts Point, no Opinion was given as to the Validity of 
Modus is in- | NY 


1 5 = _— 


= 7 
> this a Certificate was produced . But the Cou tt ook = 


De Term. Paſche, 1719. 


hs 3 1 was Laid in this Cauſe, that it is a Andinlis 
good Objection to a Witneſs, that he is an Inhabi- Side to ſhew 
tant of the Pariſh where the Modus is inſiſted upon; Mν a0 


5 and if he is not in the Occupation of any Lands 1 


ne it lies upon the other Side to ſhew it; . 


N | Diſmy @ af V. Roberſon & * . 


ILL preferred by Plaintiff, as Owner of the Ma- age | 


D nor of Kirkſhed in the County of Lincoln; for ſe- of Goods in ; 
veral Tolls payable for the Landing of Goods, c. ys. 


But per totam Curiam, the Bill was diſmiſſed, being m miſſed, as. 


a Matter proper at Law, and a Decree in this Caſe 1 120 1 „ 


could be of no Uſe; for it could not conclude any 
body but the Defendants, and it is not like a Bill of 
Peace, which binds all Parties, as againſt the Inha- 
bitants of a Pariſh, or the Tenants of a Manor, in 
which Caſs a Bill ſhall be retained to prevent a Mul- 


” tiplicity of Suits.---A Bill of the ſame Nature was 


diſmiſſed in Hilary Term, x718, berween Bond and : 
The . of Ereter. SE 


5 a create hom be . the Intereſt on a 88 "Mi 


Mortgage, and the Mortgagee aſſigns over for the 


or without 


5 6 of ſo much as the Principal and Inte- the Priviey 
of the Mart» 


1 gagee had applied to the Mortgageor E before, and d. 


reſt come to (if this Aſſignment be without the Pri- gagegr, be. 
vity of the Mortgageor) then the Intereſt ſhall be eln. 885 
carried on only upon the Principal; but if the Mort. 


manded his Money, and required him to Join in the 


* A Bil of the like Nature was diſmiſſed at Serjeants Ion, To 25, 17% 
bergen Harding and Ainge, 
N Aſſignment, . 


ſigned, Win 


Duty un- Duty not being paid, c. There was a Verdi =_ 


bk E 
Dtobts wich- 


De Term. Fake, 171 9 


Alfgnment, if the Mortgageor refuſes cither t to ) pay 
or join, the Aſſignee ſhall carry Intereſt both on the 
"oo: and Intereſt. 


Eu ".# cad fi tam v. Francia. 


NI nformation was exhibited againſt Francia for 
Importing Brandies and landing the ſame, the 


Information N 
for . 


bend. the Informer: And now Sir Conflantine Phipps moved 


in Arreſt of Judgment, that the Offence was not laid 


to be between ſuch a Day, and ante exhibitionem'bu- © Be 


jus Informationis, according to the uſual Way, but 
only before the exhibiting 


- &c. (though this: ſcetried: 


a a fatal Objection, ſays os Reporter himſelf, yet) che 8 
Court were all of Opinion f tor the Informer, and _ = 


> = TONE an tf 
= Þ "Rex. v. Sr x Packingis. 
= oN in Bent in A they cannot aud Debts 
tent in Ad, 


— out Special. if in Term Time. 


without Specialty, but u _ Motion i in Court 4 


5 F exact be found without Motion i in * 


i * As N Extent dais tend ach of Woge; "Y 
2 ſued againſt Dal by Virtue bo which, Corn and 


bean 2 de Hay were ſeiſed; but Muschel the Landlord having 


. 72 diſtrained the ſame for Rent the 2gth of Ocflobe ,. 


Cr Car. 148. before, refuſed to let it go; upon which an Attach-- 
El Ht 37- ment was moved for againſt Mzzchell, the Goods not 


673. p+8. 


. 3 been ſold within five Days, purſuant to the = 


Dyer 67. Statute 


De Term Pele 1919. 


Statute - the 20 #3 William aa Mary, no Pro- Ante Fl. 5, . 


perty was diveſted by the Diſtreſs, and they were 
in the Landlord's Hands only by way of Pledge: 


But this being a Point of Law, which Mitchell was 
not ſuppoſed to underſtand, and being the Sheriff was 


Wy negligent in executing: his Fendi tioui _ = 


uur refuſed to grant an Atttehmment. 


The E arl of Starborough v. Hunter G 0. 


5 B I 3 Ly was ferns by the Farl of Scarbbrough T Tithe ihe of 
to my laid. 


T for the Tithe of Fiſh due by Cuſtom, which © 
5 Cuſtom was laid for all Fiſh taken at Sea, and. 
brought to Land and ſold within the Pariſh of Hort, 


was directed to try, whether there was fuch Cuftom 
a5 ad in th 


L e Bill, or whether any and what Cu- nok 
ſtom; though it was ſaid, there never was any In- : 
= ſtance, where either the Plaintiff or — . * 
- ſiſted upon à Modus, or Cuſtom, and did not prove 
is, chat ever it went to a Trial at Law, it being e. 
ſiential to a Modus, or Cuſtom, that it be certain. VVT 
I was alſo obected, that the Cuſtom was illegal aas 


43 


69. EE 


of which the Plaintiff was the impropriate Rector; 
| _ ſecondly, for all Fiſh fold at Sea, and the Veſſel me 8 
back to the Pariſh; thirdly, for Fifh ih 
| Inhabitants, and fold at another Fort: Although =_ = == 
+ Phintft did not prove his Cuſtom as laid in the Bill, 
= 2 s by three Barons againſt the Chief Baron, an Iſſue diets 
„ to HR 5 4 


m though 
Proof of. 
it | one; 


it was laid; for if it is a perſonal Tithe, as inſiſted 5 


= upon (and as the Court ſeemed to think) then a 


double Tithe may be payable, not only in another \ double 


Port where the Fiſh is ſold, but alſo where the Fiſher Tithe my 


be payable, 
inhabits ; to which three Barons againſt the Lord 61. 
Chief Baron faid, It was a good Cuſtom for one mal be due 


by Cuſtom 


Tithe may be paid by — and one of Common and another 


; * 


of Common 
Right. 


Dee 


D Tor m. Paſche, 1 71 9. 


70. „ Doe * tam V. Coope F. 
Information N Information was exhibited againſt Cooper me - 
ing Brandy importing Brandy in — Caſks; and the 
in unſizeable 


in unſizeable Queſtion was upon the Stat. 8 Hun. cap. 7. whe- 

ther they ſhould be forfeited, or pay Duty; and 
though the Stat. 4 & 5 Will. & Mar. cap. 5. lays, 

they Thall be forfeited, or * Value, yet three Barons |} 
againſt M ountague gave Judgment, that a * * 
FED, a 


z 


bn. - Kubi Bunter v. 2 be Dutcheſs 0 i 


Hamilton. 


eu- —=/ TION: upon the Caſe upon an 1 af. N 


=— OE JR into Court with the uſual Motion, that the Plaintiff | 


paid inte (Who was an Executrix) ſhould proceed at the Peril 


| Court than of Coſts; at the Trial the Plaintiff proved, and had * 


4 dic forat A Verdict for only thirteen Pounds; and it was now | 


BM — moved, that the Plaintiff ſhould pay Coſts, and that 
1 the three Pounds overplus paid into Court ſhould = 1 
| reſtored to the Defendant; which laſt Part was 

: ow; but the Court would not make the Plain= 
tiff (deing an Executrix) pay Coſts; But guere if | 

the Plaintiff ſhould not have Coſts dl the Time of _ 


the Rule, 


1 


4 ſumpfit, the Defendant brought fixteen Pounds 


n . 
erm. S. Trinitatis, 


Sir Edv. Delaval v. Sr Edv. Blackett. 72. 


. \'H E Plaintiff preferred his Bill againſt the De- W a Bill . 
fendant for Tithes, and had a Decree for an g Nes 


Ant! but before the Coſts were aſcertained Sir as 8 os 
Edw. Blackett died; Sir Edw. Delaval revived againſt port, ®  - * 


the Executor, and upon the Queſtion, whether the * 


* Defendant ſhould pay Coſts, this Diſtinction was Coſts; alter = 


taken, that if the Revivor againſt the Defendant when the: be 


had been only for Coſts, which had not been aſcer- only for the 

tained in the Life-time of the Teſtator, then the —_— 5 

Defendant ſhould not have paid Coſts; but here the Poſt Pl. 230, | 
Revivor was for the Duty as "wil as the Coſts; and 


therefore the Defendant, * an * ſhould | 


Pay Coſts. 


Ker v v. Reeves & af. 7 = 


-T was PAY by Baron Price i in this ths. That Nd Venditioni © 


Venditioni exponas ought to iſſue without Motion nie 
not to iſſue 


in Court, and ordered the Rules 1 5? Car. 2. to be without e- 
inſpeRted. = tion inCourt. 


N une 


for the Duty : 


EE 


An Impro- 
ptiator s Pre- 
deceſſors 


8 ted as Evi- 
dence of a 


Rents paid 13 "a 2 
and allowed, Count, are admitted as 


7 a — the Book be read. BE we Fs 


wee 


a * 
„*— tm... — ö — . — — n 
_— 


lin — 


— — — 


—_— 


De Term. S. Trinitatis, 1719. 


n»ü— 


F 


—_—_ 


. Boning V. Sprott. 


Order to x- T T PON Motion you may have an Order to exa- 


amine to the 


Credit of a mine to the Credit of a Witneſs, even before 


Witneſs be- ). \ Þ ST > en hes % | 
fore Publica. Publication paſſes. 


Ul P O N a Bill by an impropriate R ector Ge a 
. Mortuary, the Book of ſome of the Predeceſ-_ 


Anonymous. 


* 


Book admit- 


oh 


. of aManor 


Evidence of 


lowed in the 
vidence.) Per Curium, 


* 


An eat NX HERE a Man prefers his Bill to have Diſ- 

| nexedtoa V Covery only of Deeds, and (having the Coun- 
Bi oenm terpart) to have the Deeds eſtabliſhed, there he ought 
and Eis, to annex an Affidavit to his Bill, that he has not the 


bliſhing of : 
Deeds only, that Plaintiff has not the original Deeds, Sr. 


original 


the Plaintiff Coft to that Time; und the Plaintfr 


De Te erm. -  Trinitatis, 2 1719. a7 


nina "= nor any other Perſon in Truſt "=y 

him, or elſe it is Cauſe of Demurrer ; but if there bee 
is Relief prayed, as well as a Diſcovery (as where Aﬀdavit ® 
the Heir prefers a Bill a gainſt a Mortgagee to have pg 
a Mortgage Deed Aer up, ſuggeſting the ſame 

has been ſatisfied, and that he has loſt the Counter- 


py! there is no need of an Aﬀetavit. 


T he bunte of Hamilton v.  Flectewood. 


H E R E, upon 8 to an Anſwer, the Excepions 


| Court are equally divided, the Exceptions ATE ruled when 
| over-ruled of courſe. anion a we Court is 
e hy": divi- 


= The B 2 of Ex xeter v. Frenchard 8 ab. 


Na Bill for Tithes, the Defendant, as to dhe of 7 Th derer 


Payment for 


1 . infrfts upon a Modus, but admitted others, Tithe ad-, 


nfwer. 


| which'he hail e ad Having pikied e e _ 27 


a Tender of them by his Anſwer, he upon Motion 
obtained an Order, that he might be at Liberty to 
pay y fo much Money! in Lieu and Satisfaction of all 
his Tithes not covered by the Modus, together with 


do pfocced at the Peril of Cofts. "Gur I believe this 
was by — - 


.DE 


Term. S. Michaelis, 


fs 10 9. N 


na Creditors by TN this Caſe * ads was, EY ſhould 1 * 
Leu n I the Preference to be paid by an Executor, a Cre- | 


1 ditor by Judgment at Law, or a Creditor by Decree 

Equity ſhall in a Court of Equity : Sir Edward Northey, who was | 
= ally by a Counſel for ey udgment Creditor ſaid, That it was 

|  Executor, never taken in the Court of Chancery, that a Decree 
— ſhould be upon an equal Foot with a Judgment at 
_ _- Law, though it ſhould with a Pocket Record, as a 

| Recognifance, c. The Barons were divided in their 


2 Opinion, and no Judgn 


nt was given in the Point 


at this Day; but in ilary Term following it was # 
| decreed, that the 1 and Decree Creditors 
ſhould come in and be paid equally. Vide 2 Chan. 


Rep. 193. 1 Chan. Rep. 194. 1 Lev. 155. . 
ſepb and "By in Canc coram Lord Keeper Mi gh be. 
I Leon. 155. 


OS — — —_ Baldwin 


De Term. S. Michaelis, 1719. k. 


AD U made a Seiſure of Tes 5 tha rich ring 3 
of November, and exhibited his Information the mation. 
fame Day, in which it was alledged, that between = _ 
ſuch a Day, and the Day of . — his Informa- 1 Salk. 325. 5 
tion, the Tea was 5.7: A. Oc. This would have 
„ deen bad, for the Day of the Seiſure would have 

1 been e there being no Fraction of Days; 
gave them leave to 


but upon Motion the Court 
2 5 amend and to make it the L 2th. 


Evans qui, tam v. —  '. - - 


' 1 PON . a ent of Snuff there iel 4g 3 
%/ a. Writ of Appraiſement ; the Appraiſors aÞ> mans EE 
| praiſed it at two Shillings and ſix 3 = Pound, _ 
| which was a Shilling ßer Pound more than it was earn as. 3 
| worth; therefore the Officer now moved for a nonww I 
Writ = Appraifement ; ; for if it was not really worth 
| fo much as appraiſed at, it would undoe the Ocker, 5 
* he muſt pay the King's Moiety according to the 
|  appraifed 9 . the Court ordered the _ . 
: fors to ſhew Cauſe, - = 


Bit v. Robinſon. = . 4 | 


5 Ax N 1 was exhibited: upon A 1 atid Information, 


pon the Trial there was a Verdict for the De- 2 


dant. In a 
Action a- | 


Pat: lh, ; chat the Defendant brought an Action 
againſt the Informer for this Seiſure ne aligud pro- 


gainſt the 2D 
Babili Cauſa; upon the Trial of this Caule before 122 — 
permitted to gire in Evidence, that there was a probable Cauſe for making the Seiſure. 


0. 3 


bdellion, when - 


36% "De 75 erm. 8 Michaclin 17 = 


— 


| Balda Price at WW inchefter, he would not pert the 
Defendant to go into the Evidence given upon the 
| Trial of the Information to prove the probabilis Cauſa, 
becauſe, he ſaid, it would be arraigning that Verdict: 
Baut upon a Motion for a new Trial, the Lord Chief 
Baron Bury and Baron Page [abſente Mountague) 
were clearly of Opinion, that that Evidence ſhould 
have been admitted, and made no Difference (which 
was much inſiſted on) where the Action was tried be- 
fore the Information and where after; and it would 
not be arraigning the Verdict on the Information; for 
that there was a wide Difference between a ric 
| legal Cauſe, and a prone © _ ; and a new * 


was 
8 i Jun v. Clement & Hughes. | DE 
| S . 1 1 1 PON a Motion ſor an „ ben it was laid, Is 


I ; — not only might, but ought to take a Bond as a Se- 


curity from the Deſendant to appear, where it is 
5 upon the ordinary Proceſs of the Court, though a 
+ 2  Serjeant at Arms could not in that Caſe : But where 
it js upon an Attachment, or Contempt of an Order 
pf the Court, &c. there they ought not to take any 
Security, but to have the Body in Court at the Day 
1 the Return of the Comumiſton of Rebellion, I: = 


5 | 1 50 Fun v. Safe Nov. 14. 


22 Publication W OHNS exhibited his Bill 2 ag ainſt 1 to ads : 
Cr Eeions wheres bliſh a Decree relating OP a Diſpute about the 
- be. Right to Mills and the Water running to them; and 


in his Bill {inter al) ſets forth, that in King Charles 
: Poſt Pl.148. the Seopne: S Time the C of Exeter * their 


by the Court, that Commiſſioners of Rebellion 


Bill 


| Cauſe abated by the Death of one of the Partics be- 
fore the Hearing; and the Defendant moved, that 
theſe Depoſitions might now be publiſhed to be 
made uſe of in this Cauſe, and inſiſted, that though 


De Term. s S., Michaels, 1 7 I 9. ; * 


Bill qt the now Defendant s F ber; to A 
the then Defendant put in his Anſwer, and there 
were Depoſitions taken, to which he refers; that 


the Cauſe abated by the Death, and was conſequent- 
| ly out of Court, yet that the Plaintiff, by referring to 


NS; 


them in his now Bill, had in Effect Nöte the Suit: 
But Lord Chief Baron Bury, Price and Page ( abſente 
Mountague) were, againſt the Order for granting 
Publication ; and the Defendant took 2 by * Er 


Motion. | 


NN amink \ v. > ae 


y Counſe!l 


but the Attorney General notwithſtanding moved for r bee. 3 

a new Trial, and obtained it: Although it was faid - ” & =, 
by the. Counſel on the other Side, that there never 
was any Inſtance that a new Trial was Cones after 
4 . * which i is — 7 Counſel. 


nul v. Arnold, iow: 20. | = 


N an Action . r a an Officer for a Lei- New Trial 


ed f 
ſure ab/que probabili Cauſa, a new Trial was grant- grated for 


he ad, becauſe the Jury threw up croſs or Pile, whe- our of the. 
ther they ſhould give the Plaintiff three hundred Jury. 
Pounds, or five hundred Pounds Damages, and the 


Chance of five hundred Pounds came up. And note, 


the Court now made a Rule, that Middleſex Juries at 
. if Prius ſhall be paid I in Court. 


; N ta, 


3 
8 


Nov. 7. 3 7, ; 


PON an | Action bung he . an Officer "IM A new Trial 8 = 
a Seiſure abſgue vrobabili Cauſa, there was a Seca - 
ſpec Verdict ſigned by the Counſel on both Sides; 4e fignd  _ 


3 4 the 9a $ — 1719. 


i 


* ora, The Affidavits . upon were made by 
Perſons She heard the Jurymen talk _ the Matter; 
and the Furymen did not think fit to make any 


 Aﬀidavit to clear ads ſo a new Trial was 
_ | 6 


8 ne . | Carter v. Sowell, Nov. 24, 17 


2 FM - ARTERboug ht b | 
d Se demned in this Court, and thefe Goods were af- 
8 han or Evi- tErwards ſeiſed, and upon the Trial of the Informa- 

5 — tion of Seiſure of theſe Goods, Carter, who was then 
- ſpecially. Defendant, gave in Evidence a Condemnation in the 


. | | Cart. . Exchequer Court; which Mr. Attorney General ſaid 


215 ought to have been pleaded ; and __ this a Caſe 


| =_ was ſtated for the * of the Court *. ” 


* | 


STe Method in the Court of as is, 


where an Infant is to aſſign purſuant to the 
n. gtatute 7, Anne, cap. 19. + A Petition — inthe 
5 3 of him who craves the Benefit of the Act, 
and u 
ttat the Infant may aſſign, and Counſel i is to 1 
for the Infant: But the Court refer it to the Deputy 

to ſtate all Matters, and upon his Report they make 

an abſolute Order; and ſo it was done in ans Caſe. 


» In Mich. Term 1721, Per Page and b It muſt be pleaded; 
ber Price Baron, that it may be given in Evidence without pleading it. 


+ Ithink ( ſays the Reporter) it is now POO without Petition. 


W 22 


3 v. Briddly & Hor. 1 E Newman +1 


pon that it is moved by Counſel on his Behalf, 


De Term. J. Michaelis, 1719. 


222 vi Webb & aÞ. 8 E - 


PILL for a Redemption; the Deſehdint in his e- 
Anſwer ſets forth, be was only a Truſtee for A. pax = 


---This was objected to the Plaintiff at the Hearing 1 
that the Ceſtuy gue Truft ſhould have been made a 
: Party, and. he might have amended, this being 
diſcloſed in the Anſwer ; 5 and for this Reaſon the + . 


8 was ind. 


PI e e. 


5 1 2 H I 8 was Ef by the Court as LE UN Courſe of Wi 


the Court of Chancery, viz. That where Te- 3 


| nant for Life makes a, Leaſe for Years, the Leſſees nant for Life 


2 apprehending that the Leſſor had a Ne to make 2 xo = 


ſuch a Leaſe cert certain, lay out great Sums in Improve- Hall befup- 


ments, and he in Reverlion ſtands by and lets them Equity. | 


rted in 


90 on, without giving Notice that the Leſſor was 1 Vern. 325. 


only Tenant for Life, that the Court of Chancery *Þ: * . 


has, in ſuch Caſe, decreed the Leſſees the Remain- ä : 


der of the Term after the Death * che Tenant 


for Life. 5 


4 


| Jones) V. Langham. Dee. 1 2 Es 


A R O N "FAY It i is not regular to 1 the Ba its FE 
for Scandal after the Anſwer i is come in. 387. 


. 24 Years. 


At * a ts Inn, December 14. 


=_— = | Frazer & af, V. Moor. 
= Pagen ron a Billts redeem it —_—_ by the bin 


| good againſt tiff's - own ſhewitig, that the Defandam had 
* * Redemp- been i in unintetrupted Poſſeſſion above thirty: ſour 
N 2 Van. 478, Years, and no Incapacity was pretended ; for which 
Reaſon the Defendant demurred, and the Demurrer 1 
was allowed by Price and * Barons contra Lord 55 
8 _ ares Bury *. | | 


k 2 Vent. 340- 


3 Dean v. North, Term, Puke, Mey 6, 1721. 


| ſance purſuant to this "FT 
fame was executed T. C. 


De 


'erm. 8 Hliari 


7. - * . $ x 1 * 


6 | * 
age 1 = * * : * . * ; 9 
> : a 9 * ; - 1 . % > * 7s 1 F * % : 
9. | ol | 
2 I . a = n 1 * o o * „5 
* : CE 3 : .. * : ; g 144 
9 . : ' 0 2 4 - * * 
. * 
- 


Smith v. * Watſon, Laſſeb, Jenkins & 
Ling. ve 4 contrd. Feb. 1, 1719. 


27 caqgrees to aſſign over a Leaſe which he had, to Lak 
Watſon, as a Security for his Debt, and W, arſon 


A Chigie bein r indebesd' to Watſon by Nine | ſo * 


_ E-: © - _ 
be earried 


| thereupon agreed to give 7: C. a Defeaſance for 1 = 


twelve Months; T. C. ork his leaſe to #as/on;..and © 
a Letter ſpecifying 
with Directions to draw an Aſſignment and Be 


fea- 
—_ ; but before che 
having made his Will, - 


| and P;. Laſſels his Exceuriz, who before any No- 


| tice of this Agreement aſſigns over the Intereſt, of = 
the faid Leaſe to Jenkins an King in Truſt for her- 


ment Creditors ; Waꝛtſon preferred his Bill againſt 
Laſſels, Jenkins and King, to carry this Age 
into Execution. Baron Price was of ion this 
was a Writing within the Statute of Frauds and 
Perjuries, and ſuch a Lien upon 7. C. that, as if 
he bad lived and refuſed to perfect the ſaid A — 
ment, 


x this Agreement to a Scriyener, ti _ 


If, and then for them, who were all [ Kewiſe Judg- - 


De Term: 8. Hilari 1 7 I 19. 


36 
ment, a Court of Equity wool ; obliged him 
to do it; ſo they 4 | likewiſe to oblige the Exe- 
cutrix and her Aſſignees to execute the ſame: But 
Chief Baron Bury _ Baron Page (abſente Mounta- 
_ gue) though they thought this Letter a Writing 
within the Statute, and that it would be a good 
Lien upon 7. C. Pimſelf, and even — 
A 


n bis Execu- 
wh yet Jenkins and King the had not 


as good a Title in Equity as the e Plaintiff, but 

x wo allo by the Aſſignment a Title at Law too; fo 
 * . they could not decree them to execute the ſaid Agree- ez 4 
ment. Mora, Upon Smith's oripinal Bill the Queſtion 


was Si whether . 8 on thould deliver up. the E 


| Holden gui tam v. 'B road. 


me: 1 mation, and upon Motion the Court Ne kave =: 
5 o r lake a —— 


La Gramille & 47 * 2 E p = : 
e v. . & al. Jan. 2 * 1 — 


| TY B ILL was orefiitred to eſtabliſh the Plaintiff's .Y 
| je oughtto Right to ee and to ſet aſide ſeveral for- | 
be rout. mer Decrees; the Defendant demurred to the whole 
© Bill; for if there was any Error in the former Decrees, 


not do it in * * and the — was 


Dale, 


dme — _ HE Informer Holden died — POS 1 * 


they ought to have brought a Bill of Review, — = 


De Term. &. Hilarii, 1 719. 57 


Detver v. Hunter. 8 96. 


Woman recovered in Dower, and brought a Bill — 
for the meſn Profits; Serjcant Bridges for the covered in 
Plaintiff cited a Caſe of Dean v. Wade, in 1 Chan. meſa Probe, ö 
Nep. large Octavo, and 2 Chan. Rep. Coventry v. Thynn : EY 
But per totam Curiam the Bill was diſmiſſed ; for 
a even where the Huſband dies ſeiſed, there ſhall be 
no meſa Profits until Demand, as per Stat. Merton, 
C. Lie. 32, 33. But if the Huſband does not die 
ſeiſed, as he did not in this Caſe, the Wife can have 
no meſn Profits; and beſides, it is admitted the Plain- 
| riff is in Poſſeſſion, ſo may have Remedy at Law, if 
ſiͤnme has * _ to meſn Profits. e 


Roe & af. v. The ue 


: I N a Bill to eſtabliſh Modus 8, theſe were e inſiſted Modus's a 


upon, and allowed; firſt, For every Cow having Pot Pi. 244- 


i a Calf, for the Tithe of the Milk and the Calf ſeven- Mich Cow 


teen Pence. 2dly, For every Milch Cow milked Mitch C 


without a Calf, eleven Pence for the Tithe of the Heifer and | = 


F Milk, 3dly, For every Heifer, the firſt Year ſhe Calf. 
2J - I Calf, thirteen Pence for the Milk and Calf; theſe — 3 

payable at Michaelmas. For every Hogſhead o Cy- e ples. 5 

der made of Apples grown in the Pariſh, eight Pence. 1 * 5 

For Hoard Apples, a Penny.---For F ire-wood ſpent arts, 1 

on the Farm, an Hearth Penny.---For Fruit, Herbs, other Gr. -Y 
Roots, and other Garden Stuff, a Garden Penny. . den Stuff. N 3 


For a Colt a Penny; 3 theſe payable at — 


Exeter. uti 


1 Don 


Name of the 


38 


— — . 


De Term. S. Hilarii, 1719 


* ” 
K 


58. Rex v. Tale. 


A Bond ta- N (| R. Pauncefoot was appointed Caſhier of the Ex- 
ken in the L ciſe by Conſtitution from the Commiſſioners of 
Cron by the Exciſe ; he employed Sir Matthew Kirwood to pay 


the Caſhi a 4 
ok the Exciſe the Money he ſhould return into his Hands to the 


4 — 


= s good Crown, and took a Bond from Sir Marthew, and Ms. | 
| Ie. 129. Tale as his Security, in the Penalty of forty thouſand 


f Vent 23. Pounds, for the Payment of the Money t. f 
2 Vent. 252. Crown, and on his own private Account : Kirwood 


IF or. El. 365. broke, and an Extent iſſued againſt him, and a Scire 


Fracias was brought againſt Tale on his Bond. Mata, 
If Yale's Bond had been for the Payment of Money, 
an immediate Extent might have gone againſt him.) 

Upon the Pleadings to this Scire facias there was a 


oney to the | 1 


Demurrer, and it was argued on the Behalf of Yale, | 85 
that the Bond taken by Pauncefbot was void in Law; ; 


Es, becauſe, firſt, he was not a Commiſſion Officer, only 


cConſtituted Caſhier without expreſs Authority (which 5 


be ought to have had) to take ſuch Bond. 2dly, It 
is againſt the Rule that any Tradeſman ſhould be 


appointed Caſhier to any Farmer, c. 3dly, This 
Bond is an Oppreſſion to the Subject; for by the 


Stat. 33 Hen. 8. Body, Lands and Goods are liable. 


3 But note, November 23, 1720, pe Opinion totius 


- Curie, this Bond was adjudged to be grö. 


wers. | NFORMATION upon a Seiſure of a. Quantity of 


ture of Ap- 


praiſement 1 Tobacco; Verdict pro Quer : It was objected in 
2 Arreſt of Judgment, that the Information was the 
- Appraiſe 1 öth of June, the Writ of Appraiſement the 17th, 
pen phe returnable the 17th, and the Indenture of Appraiſe- 
they had any ment the 15th, which was before they had any Au- 
—_ 1 Th thority; 


"De Term. 8 Buri, 1719. | ». 


M— — — 


thority; FO Writs of Ae are a — But quere, 

Part of the Information upon a Seiſure ; and if this nine 

be void, there is no Value at all ſet upon the Goods; 

and the Courſe of the Court has made it neceſſary; 

beſides the Act of Tonnage and Poundage, directs 

the Moiety of the Rate to be anſwered to the King, 

which thei there is a Neceſſity for à Valuation: 
There is 4 Biſtinction indeed berivtcti 4 Seifure and Difinaion 

a Devenerunt; upon a Seifure the general Words are Siren, 

ſufficient, beckuſe the Return of the Appraiſement 1 Devenerunt. 
makes a ſufficient Certainty (but is wanting in this | 

| Caſe); but 1 in a 3 which f is the Crown's | 
— voching elle to walk it. — The Court 5 


i - ſeemed to think this was amnetdable:... 


Q 


N Quantities 
and Values 


. muſt be fe 
= _—_ I 


| pleaded, yet - 


100. The Dean 4 Chap ter of Weſtminſter ”. 1 
| Sir Thomas Gnſe@ of. _ 14, _ . 


* of 3 but 1 it was over- ruled. 


candy v.  Fontleroy. Fodem Die. 


the Tithes, and that he the Defendant paid the Col- | 


lector five Pounds, and does not ſet forth Quantities # 
and Values; fo the Plea was over-ruled with Coſts ; 


for this Court never admits a Plea, even of a Modus, 
to cover the Diſcovery of Quantities and Values, be- 
_ cauſe the Defendant may die before they go to Exa- 
- mination, and then Tithes lying only in the perſonal 
1 * of the Party, there would be no way of 


coming to the Knowledge of the Particulars: And 


the Caſe in Hard. was denied, and it was ſaid i it had 
often been ſo. = 


Fer 


; H E Statute of Limitations was pleaded to a  Þ 


LIL L by-a Sices fot Ticben 3-the Deferniane lends = | 
that the Plaintiff em ployed a Perſon to collect 


De Term. Paſch#, 1720. 61 


c 


Rex V. Biſhop & 41. May  - Wh 102, 


M 


by the Stat. 33 Hen. 8. cap. 5. becauſe this was only — 
a Bank thrown up by the Ig and ordered them to tion. 
| ſhew Cauſe, on Notice to the Clerk of the Sewers ; 
though it was doubted whether this could be done 
by Moen, becauſe it was a Judgment of the Com- 
miſſioners; and no Certiorari would lie f = - 


remove their Order. 


0 V E D to diſcharge Iſſues ſet by Commiſſichers fue et by 


Jorden v. . Colley 8 al. May 23. ; * 


I EL by a Rector for ie Goss in the Pariſh Tithe-woodz, - : 
of Little Wenlacks in the County of Salop, as it — 


had been Time out of Mind paid in that Pariſh, _- 
againſt the Defendants, as Vendees of Sir V —— 


Feorreſter; the Defendants in their Anſwer ſay, A 
| no Tithe had been paid for this Coppice-wood called 


Holebrool Coppice, when felled before, and that they 


never heard that any Tithe or Modus had been paid 
for Wood in that Pariſh. It was inſiſted upon for 


the Defendants, that Tithe-wood was not due de 
communi Jure, and therefore that the Proof lay upon 
the Plaintiff, and that it was only founded upon a 


of Sewers, alledging they had no Juriſdiction ners of Sew- 


”” Canon in Biſhop Stratford” s Time, Anno 17 Ed. 3. Line. Prov. = 


and therefore the Defendants need not alledge any 19% _ 
Preſcription or Cuſtom by way of Exemption : But Nonon v. 


it was anſwered for the Plaintiff, that Occupiers — 5 


muſt always ſet forth an Exemption. And per Cu- cap. ult. 


. riam, I he Defendants ought to have ſhewn ſome 


2 Rex v. Flanders, May 12, 1721. 


Exemp: 


ES: —= 


De Term. Paſche, 1 720 20. 


— 


1 . and thats; is no == "RY that a Pariſh 
can preſcribe in non decimando for Tithe-wood; Wilds 
and Hundreds are upon another Conſideration. But 
0& rota (ſays the Reporter himſelf) though the Deſen- 
dants were decreed to account, I do not find that it 
is yet certainly determined, that Tithe-wood 1s due 

de communi * 


Turroth v. Seys. 


M ay 24. | 


7 ehen. TP O NaCammiſſion of W the Com- 1 
Ve nes one U miſſioners ſequeſtred ſome live Cattle, which 


| whe gan not being ſufficient to anſwer the Debt, it was moved 


: firſt be re- for Leave to fell theſe Cattle, but denied, becauſe + 


the Commiſſioners had not returned the Commi- ” 
ion; but when 25a was done, and it appeared = 2 
they had ſequeſtred, and the Value as ſo much in 
Part of the Debt, then for the Remainder a new | 
| Sequeſtration ſhould. iſſue, and a Yenditioni — . 


to ſell the Goods e * the firſt. 


10 | Rev v. . Robinſon. May 2 2 
When an 0 N Extent iſſued againſt the Defendant fo OY | 


ED: no «dior. that being now fatisfied, Mr. Foley moved, that To 
Wo _ cels might iflue upon this laſt e ee for it was 


ſettled in Chief Baron Ward's Time, that upon dor- 


4 ago 45 3* W. 3. and an Inquiſition was taken 3 
LR ereupon, but no Proceſs Ted? againſt him, = 1 
1 dat yon cauſe there was a former Extent aginſt —= 1 


mant Extents no Proceſs ſhould go without Motion 


in Court, and it was now granted, unleſs Cauſe. 


* 


Frazer 


7 | - 


———— . 


De Term. Paſchge, 1720. Wig 


Frazer Adminiſtrator v. Moore. May 27. 106, 


B ILL by an Adminiſtrator ; the Defendant de- Adminifra- 


murs, and the Demurrer is allowed, and the Bill nals 
is diſmiſſed with Cofts ; and ſo ſaid to be the conſtant Ow 


| Courſe i in "ny; per totam Curiam. 


Wi tam v. V Jackſon. May 30. „ 


\ V 7 HERE there are ſeveral Seiſures by ſeveral b. : 


Perſons, and the Whole does not amount to yeral Perſons 


dne hundred Pounds, it is allowed that all may be See, 
put into one Writ of Appraiſement, and one Infor- may be put 


mation only may be exhibited in the Names of all onde - 


the Perſons ing, for ä * Matters ſciſed, any. 


DE 


Term. 8 Trinita tis, 


1 72 2 O. 
„ ue King, hae. 
: Bil or D- aDi- 1 LI fir the der of a perſonal Etats | 


againſt an Adminiſtrator, and for a Diſtribu- 


Plea thatit 


; = perſonal Eftate, but as to the Diſtribution pleads, 


=: per | that the Inteſtate died but in March laſt, and there- 4 


bu om fore by the Stat. 22 Car. 2. cap. he was not obliged i 


| ruled. to a Diſtribution until the Year was expired: But 
Opinion of the Lord Chief Baron, Price and | 


by the 
Page Barons, the Plea was over- ruled, and ordered 
to ſtand for an Anſwer, with Liberty to except (in 


ought ye to tion; the Defendant in his Anſwer ſets forth the | 


Z which Caſe 1 no _ — Baron — : 


White v. Roberts. July 6. 


Iog. 8 


"i 5 Rug E WR IT of Error was brought i in the Houſe 1 
Houſe of Lords upon a Judgment 7 in Scacc'; the Parlia- 


Lords muſt «1 
pores mu ment was prorogued, and then Execution was taken 


Bain out upon the Judgment here, and the Money levied: 
ys, or it 


3 96 Super. The Attorney General and Mr. Fazakerley moved to 
ſedeas, if the {et this Execution afide; for though the Parliament 


Parliament 
beprorogu'd. .-. was 


the Parliament was diſſolved in September following; iy 
then a Teftatum ſieri facias iſſued and was executed, 


De Term. 8. Trinitatis, 17 20. 


lt. 


— — 
was cinta, yet he Writ of Error contain 4 in 175. 
Force, and conſequently it is a Swperſedeas to the 4 2 
Execution; but upon hearing Serjeant Cheſſhire on 154k. 267: 
the other Side, and inſpecting the Orders of the FAT 
Houſe of Lords, whereby it appeared that the Writ 
of Error ſhould have been tranſcribed within four- _ 
teen Days, which was not done in this Caſe : The 
Court thought it not reaſonable to hang up the Party, 
but that he ought to have the Benefit of his Execu- 
tion, Baron Mountague diſſentiente. And the Caſe of 
Hood v. Godfrey, in Hilary Term, 1710, was cited, Hos 
in which Caſe there was Judgment in an Aſſumpſit in Term. Hu. 
Trinity Term before, and a Fieri facias ace? TA ew 


then a Writ of Error was brought in Parliament ; 


which was ſet aſide, becauſe the Tefatum fieri facias Wh. 


* 'Y 
= 
* 

t 


Was grounded upon the Fieri facias, which was cer- | 


tainly ſuperſeded by the Writ of Error. But nota, 
this proves that an original Execution might well be | 
taken out after ae Difſolution of the Parkament. | 5 


e Coleman. July 1 8 


110. 


5 r T \ H I 8 Diſtinction was laid Jinn upon t the "ER Equity. ”— 
8 OY of Frauds and Perjuries, that where there is a * vpplya 


Deli. 


whole Agreement by Parol, and Part of it is exe- witten a. £1 


cuted, a Court of Equity will decree a ſpecific Exe- 42 T 


the Chief Baron) does not extend to that : But where 
there is an Agreement by Writing executed, vou 
cannot come by Evidence to ſupply any Defecb in 

that Agreement, which was intended to be Part of 
that Agreement, but not inſerted in it; for that 
would be to evade the Statute of Frauds, and intro 
duce more Perjury. The whole Court were of the 
ſame Opinion. 8 


8 5 e Clark 


ciution of the Whole, for the Statute of Frauds (fays b be loved. Wy 


Die Term. S. Trinitatis, 1920. 


111. Clarkv. Daſwood, July 13. 


Exemprion BY I LL for the Tithes of the Rectory of Carſington 
322 in the County of Oxford, particularly of the 


Ante Pl. 58. Copp ice-wood called Bur leigb-wood; and the Plain- 


ga general 


= "ne. 


8 v. tiff derives his Title from the Leſſee of the Dean and 


Feb.6.t 1720, Chapter of Chriſtchurch : The Defendant infiſts, that 


$a no Tithe of this Wood was ever paid but once (bei 
_ terrified) for that it was exempt as Part of the Poſ- 
Dee 333 ſeſſions of Eynſbam Abby, which was one of the 


Dyer 349 greater Abbies, and conſequently 7 capebl - 4 -- 


Warwick Emption by the Stat. 31 Hen. 8. inſiſted by Mr. 

. Lean. ard for the 1 that cogſtant r 
ment was an Evidence of Exemption in the Caſe of 

a Lay Impropriator. But nota, the Proof was only 
Belief and H Hearfoy, and * Defendant was decreed 


to account. 


DE 


Es, A. 


- 1720. 


B. rier v. | Lanſdnon, Nov. A 5. 


112. = 


['T \ was — by Sir Conſtantine Phipps to ſet aſide Procefs of 


left at the 


5,” Court on the Plea Side) and a Diftringas thereupon, Defendant's. 8 


upon an Affidavit that the Defendant was in France rear af 


a Venire facias (which was the old Proceſs of this Venire fa, 


though he is . 
when the Venire ' facias was left at his Houſe : But beyond Ses. 


upon hearing Serjeant Cheſſbyre and Mr. Bootle on the 


other Side, the Proceſs was adjudged to be = & 


. three Barons _ Price Baron. 0 


Ar Guildhall u Sittings. „5 
E tricke v. An 0 er of the Re evenue. 5 


11 0 N an 3 of £ Seifure of Goods there Trover for 
was a Verdict for the Defendant, who after- Gods feiſed | 


will not hs 


wards brought Trover againſt the Officer for theſe againft the 
| Goods, which was tried before the Lord Chief Baron er 


Buty at the Sittings after this Term; and the Attor- 
T General for the Defendant objetted, that Trover 


did 


1 bliſhing a 


1 Mod. 47. nor, Sc. „„ 
184. 454. Rent reſerved, which (it was ſaid by Sir Conftantine ; 


De Term. 8 Michaelis, 1720. 


— 
* 
* 
* 
* — 
L N 
* 


did not lie (for theſe Goods, for that the Seiſure of 
the Goods, and putting them into the Cuſtomhouſe 
Warehouſe, could not be ſaid to be any Converſion 
to his own Uſe) but Treſpaſs, or Treſpaſs upon the 

| Caſe; and Mr. Attorney inſiſting upon a ſpecial Ver- 

Poſt Pl, 132. dict, and the Chief Baron inclining to be of that 


Opinion, that Trover would not lie, the Plaintiff : . 


. to be nonſuited. 


At Serjeants Ion, Dec. 6, 1720. 


Th Attorney General at the R elation 7 
the Dutcheſs of B weclengh v. Are Sal. 


= Bil for efta- T HIS was a Bill broug ht for eſtabliſhing a Right 8 


1 to Tolls in the Ma of Spalding, &c. in the 
Right to lis 


K Tel ina County of Lincoln, and it was laid, that Time out 1 
RR _— * of Mind there has been a Duty payable to the Lord 


| 2lnft. 209, of the Manor for all Carts, c. coming to the Ma- 
220. Motta, In this Caſe there was a Fee Farm 


_ 38 ' Phipps for be Plaintiff) diſtinguiſhed it from the 


Ae. 85. Caſes Pl. 64 ante, But it was inſiſted by Mr. Brow 


Hard. 177. 


BH Bs. Ab. and Mr. Toller for the Defendant (inter alia) that this 


| — was Toll thorough, and conſequently void without al. 


| "I. ELY ' ledginga Conſideration ; and the Court (except Moun- — : 


„ Fague, who thought the F ee Farm Rent reſerved gave 
the Court Juriſdiction) inclined to diſmiſs the Bill ; 
but they afterwards went into the Proofs, and the 
Bill was diſmiſſed, it not appearing that the Place 


where the Toll Bars were eres, was within the - 


Manor of Spalding. 
WR - FT after Condemnation, neither Treſpaſs 1 nor Th will lie. * 236. 


D E = 


DE 


erm. 8 | Hilari 1, 


Fiſt V. Dawes. Jan. 23. — 


Houſe of 


to be tran- 


1 upon that a Writ of Error was brought 7 Domo .e7” 


Procerum, but the ſecond was not tranſcribed, ac- AnteP. T- 


cording to the Order, within fourteen Days; chere 8 


fore upon Motion on the Behalf of the Defendant in 

* Error, i was ordered that the Record ſhould be 
| tranſcribed in eight Days, and certified into Parlia= - 
ment, or the Defendant in Error to * at TOY 1 
5 2 out Execution. | = 


Bully v. air „ 5 af. Fe . 4 2. „ 


IL L to 1 relieved againſt perl Contracts en- Deaiuercr to 


con- 


tered into by the Plaintiff with the Defendants, 4 = 
- relating to Shares in a Bubble called the Pennſylvania ſio Ma 


A W RI T cf fiver nonproſſed in the Bxche- Error to the IF 
| quer Chamber for want of aſſigning Errors; Lords, when = 


ters and Par- 


Bubble, and to have his Money repaid, which he tie. 
had paid to the Defendants for Shares ſold by them 


relpeftively, and charges that the Defendants had 
| T 1 


DS -* De Term. E Eli, ? 27 20. ; 
. 7 FR into a er to carry on * 
Fraud; the Defendants demurred, becauſe the Bill 


Com- bina dend ſeveral and diſtinct Charges againſt ſeveral 


r= So prnkg and diſtin& Defendants; and the Demurrer was al- 


ſuch a De- Jowed. Mota, They denied Combination, as is ne- 


3 416, 2 upon ſuch a Demurrer as this. 


= 463 


XxX get 
cat Plaintiff 


=_ eil v. Dain F eb. 13. ; 
* Plato Dit: PLEA to the Diſcovery and Relief in a Bill 5 
Relet oe. FE when che Bill — only a R 
eee 
118. | Rhodes V. Loi. Eodem Die. 


N a an Action upon a em "Il tha Sale of Sto 


3 was ready to the Plaintiff averred in his Declaration, Laa ; 
Zu  ratus fuitat the Day to transfer ; upon the Leidener 


2 2 - cording to It appeared, that the - - 
= SOR redy to transfer, and a Verdict for the Plaintiff; for 


Plaintiff had another Perſon 


1 another was Which Reaſon a new Trial was moved for, "atid . 


* to 
not == _ is Stock 1 rom a third Perſon. 


Aden. 


7 tho | Glomil v. Tren F . 4 5 
E wn 1 'H E R E a Man prefers: a Bill to eſtabliſh a Mo- 


a Party to a 


dus againſt the Leſſee of the Impropriation, 
— 14 bs 1 make the Owner of the Impropriation a 
9 Party; for this Court will not bind the Inheritanee 
Modus. of any ** unleſs he is before the Court. e 


— 


Rex 


. granted, becauſe the Defendant was not obliged to | 


De Term. S. Hilarti, 1720. 71 


Rex v. Rawlins, Feb: 27. 120. 


3 P ON an Extentan Inquiſition was taken, which InjunQion 
LJ found a Term of ſo much Value; the Defen Cu 
dant pleaded to the Inquiſition, and it was found for Polſefion. 
the Crown, and this Day it was inſiſted for the De- 
fendant, that the Court ſhould order a Yenditioni ex- 
ponas; for if the Crown was to be put into Poſſeſ= 
fon, the Defendant who was to have the Refidue of ß 
the Term after the Crown is ſatisfied, would be 
without Femedy. - But afterwards, May 20, 1721, 
per Opinion totius Curie, an Injunction was awarded 
to put the Crown into Poſſeſſi — 


vB 


| Term. Paſche, 


1720. 


Va * > 


OT > — — 


== — l Dye v. . Rea. April 27, 1721. 


intitled to all ſorts of Tithes, but inſiſted upon a 


: monk or Pres 


= B ILL by a Vicar for Tithes ; the Deſetudane FR © 
mitted in his Anſwer, that the Plaintiff was 


| ſpecial Exemption ; upon this admiſſion the Plain- 


-. been. tiff was not obliged to ſhew any ſpecial Title either 4 


by Endowment or _—— which, — he Y 
— to have done. N - 


Let gui tam v. . al 2 May : 3. 1721 I. 


en upon / being brought 3 a wrong Port; the Officer : 
fame Schr finding himſelf miſtaken upon this firſt Information, 


5 a ſecond, for that it was imported, the Duty 


not being paid; and moved, that the ſecond Infor- — 
mation might be received, Which was granted upon 


theſe Terms, viz. that the Attorney General ſhould - 
enter a Nor * the art, and the Officer | 
— ſhould 


” IN E N. was : failed, and an * filed, 8 | 


 _ Right. Baron Price and Baron Mountague were of 


— 


"I Term. Paſch@, 1721. = 2 


ſhould pay the Coſts . and the ſecond was permitted 
to bear 76% as the firſt did, to make it agree with 
the Writ of Appraiſement, and to ſave the Informer's 
—_—}7_ 


Dodſon v. Oliver. May 11, i921. 123 


gag Min, whe- 
for the folemn Judgment of the Court was, ther Tithes 


Whether Tithe of an ancient Corn Mill, that had mae 
never paid Tithes, was payable or due of Common 


T * a ſingle Queſtion adjourned until this Day Ancient 


Opinion, that an ancient Mill ought to pay the tenth 
Toll Diſh, which being a tenth Part of the Thing 


ittſelf, was a predial Tithe, and due of Common 5 


Right: But Lord Chief Baron Bury and Page, that oe = 
| it & a perſopal Tithe) and not due of Commin © = 


3 Right, and not having been paid, is now exempt by 
the Stat. 2 Ed. 6. So the Court being divided, the 


| Plaintiff had no, Decree as to this Matter of the = 
Mill. JJC 


& 


Wota, If there be any Cuſtom in a Pariſh for the TheMaanes 


| Porch, or Parſonage Houſe, that muſt be obſerved Common - ” 
by the Pariſhioner ; but if there be no particular Bee ere ES 


there is no 


, 3 Cuſtom or Uſage, the Pariſhioner is obliged de Jure particular £2 5 


| uſual Place of Milking into his own Pails, and the Ame f. 26. 


| Parſon is obliged to fetch it away from the Milking 
Place in his own Pails in a reaſonable Time; and if 
he does not fetch it before the next Milking- time, 
the Pariſhioner may juſtify the pouring the Milk upon 
the Ground, becauſe he then has occaſion for his own _ 
Pails. And it was determined by the whole Court of 
Exchequer, in this Cauſe of Dodſon and Oliver, at a 
55 : 8 


to pay every tenth Meal, to milk the Cows at the fr. 


5. 7 erm. Paci, 7: 21. 


—— 


FO Day, * 8 Milk ought not to * ä 
either to the Church Porch, or to the Parſon's Houſe, 
and that it ou ght to be fetched by the Parſon, N 


1 — Philips V. Wi; inter. May 17, I 72 I. 
_ W HERE Time is given, or a Common 
ee VV granted to anſwer, without more, the Defen- 


bon to an. dant cannot demur, or plead and anſwer. 
ſwer, Defen- | 


_ Gant * 3 


= . Ker v. Blundell Eodem Die. 


Seire facias was brought 0 a General Re- — 


Mp _— A ceiver upon his Bond, and afterwards an imme- 5 


Sede hac, diate Extent was moved for againſt him, upon an 
or Extent, 


or by both. Affidavit that one of his Bail was become Bankrupt, 


and he decayed in his Credit; and it was granted; 


for the King may be at Liberty to o proceed either 7 


by Scire facias Or Extent, — is the — Me- . 


5 hd) or * both. 
5 aug qui tam 6. Raith. 
5 e May 25, 1721. | 
Wiitof J Mx. ard moved for a Writ of Delivery which | 
_—_= - was granted, for a Parcel of Gold Watches, 


upon giving Security, the Springs and Steel Work 5 


being periſhable Goods, and liable to receive Damage 
9 Ving in a damp Warehouſe, 


Smith 


De Term. Paſche, 1721. 75 


Smith v. Nottingham. May 2 55 172 1. 


127. 


TON a Contract to aſſign to Smith a three * 
hundred Pounds, the third Subſcription in the cution on a 


South-$ ea, on the 28th of Auguſt, Smith did cove- 2 


nant upon aſſigning to pay one thouſand and fifty for 10% , 
Pounds, for which he gave a Bond, and Judgment 1 


S8. 8. Con- 
Was obtained thereupon in the Common Pleas : Now crack fon 


Smith prefers his Bill for an Injunction, and obtains Shen päen 
it, becauſe the Money the Bond was given for, was 


the Conſideration of the Contract; and this being a 


mutual Agreement, we will not put them to croſs 
— Adio; at t Law. "= 


ER 5 4 Cir- 
115 —.—＋¹ whereby 


Sewell 11 ram \ v. Jula. June 14, 1721. 


AY H E 1. bids in Court for a Parcel of Tea; Y 
after his Bidding there is a Claim put in, 
he the Goods could not be delivered until 1 


his Bidding Claim was tried; in the mean time a great — 


1 3 Bidder, upon 


2 


Win vin of Tea is im ported, whereby the Valde of the Tea, 


Dees fince the Time of Bidding, ſunk ſeventy Pounds ; 


 bedelivered therefore Mayhew moved to have his Bidding dir. 


= | Contemna- Charged, which (as was alleged) is frequently done + 


ton. where Goods are periſhable, and a Claim is put in 
ä the Bidding, and there is delay in the © = 
tion: But per Curiam, by this Method, if a Man 


dtinkes he hath outbid himſelf, he may ſet upa | 


Ws Claimer, and make zhat a Pretence for a Diſchar = 


And it is by no means a Rule, that a Bidder ſhall be 


_ diſcharged when a Claim is put in afterwards. And 


upon further Motion, June 20, the Bidder was held 
to his Bidding. And in Michaelmas Term, Nov. 10, 
1721, Leaper qui tam v. Bound, Bound had bidden 
in the ſame Manner, and paid one hundred and ſixty 
Pounds, and the Claim —_ tried, there was a Ver- 


dict 


6 —_ 


De 7 erm. S. Trinitatis, 1721. 77 > 


. 


dict for the Crown; and Mr. Attorney General then 
moved, that Bound might take the Goods, and pay 
his Bidding purſuant to the Order of Court in 1715, 
« '| hat if Bidders do not within fourteen Days after 
the Goods are Jegaliy condemned, take out a Debet, 
and pay the King's and Officer's Moieties, the Bid- 
ding Money ſhall be forfeited to the Officer that 


-  ſeifed the Goods; which, acta, Bound was willing 


to do, but the Court would not diſcharge him: The 

Court had ſome Doubt“ what Execution to order 
againſt Bound, this being an Information of Seiſure,r; 
upon which, regularly, Proceſs of the Pipe ſhould Et 
iſſue, but that being long and tedious, they, at _ 

ordered a Fieri facias againſt Bound, as in 12 9 of | 


a — Information is uſual. 


1 After Trial, 1 hive: is a Verdict for the 8 No. — 
3 the Judgment is, that the Bidder ſhall be charged _ 
3 = Moiety | to the *. the other to the Seiſor. 8 


1 8 is a Colflormation: wicked: a Trial, Nota | 


the Bidder muſt ſtand to all Hazards; but if ther 


Trial the Bidder ſuffers by Delay, the Court often Os 
= diſcharges the Bidder. il ded FRETS, ſays che a 8 


* 


A Bidder hath ani ht to FI his Goods . Nora. 5 0 


2 — aſton t the Bidding, if FO are beads con- 


In the Caſe of Bower qui tam v. Mike, Nov. 1718. An Attachment ed 
againſt the Bidder for not paying the Bidding Money; and Rex v. Jaciſon, oY 
13 1729, the like Rule. Neis, An —— was made 1 in both . N 


— ER 


ö 3 Ceed in the Information, that the Goods alledged to be 


De Term. S. Trinitatis, 1721. 


. g | 
— T—S__—.—_—Z_—— — — n - — —_ 1 . IE , " 
H. . J 8 . | | 


129. 


Bradly gat tam v. hes Js 14, 172 I. 


Information / 


| H I S was an | Infomation upon the — * Þ 
for import- 


ing Brandy 1 the 5th of King George, cap. for importing 


ina Co Prandy in : Collier; Verdict pro Rege: Mr. a 4 
1 {2 moved in arreft of Judgment, that it is. not alledged 


| oiight not to taken into this Collier were foreign Goods, which 
debe og. the Statute expreſſly requires. To this it was ob- 
Toi Pl. 185, ſerved for the Informer, that the Information con- 


HC 


Hard. 20, 


5 „ | 


2 Mod. 29. Cludes contra formam Srarnti, and the Verdict ſup- 


105, 217. 


poſes every Thing neceſſary was proved. On the other f 


1 Ad. 40. Side it was replied, that theſe Words only make the | 


Lib. 11. Dr. 5 
Foſter's C. — 
e Se _” . * — no Ja: * given. 6 
er 363. 


| Poſt Pl 250. 


130. 2 47 ters Pariſhioners © v. 7 be 
. Dor: and Brethren of St. Croſs as 


Concluſion of the Caſe, not the Caſe itſelf. Mr. At- |} 


*N mpropriators. Bennet their. Leſſee, 5 


Faram in the County of Sn. ” | 
| June 15, 1721. EE. 


1 7 


or rank. 


and Jenkins the Ficar of the Pariſh of 5 


'H IS was a Bill 8 the Plaintifh thePe- - - 
riſhioners againſt the Defendants, to eſtabliſh 


14 d. fora certain Modus's in the Pariſh of Faram. The firſt I 


Milch Cow 


| s too rank. Modus inſiſted upon was twelve Pence for a Milch 


2 Cow; the ſecond was * fix Pence for every Calf 


forevery Calf 


| killed and killed and fold : 1 heſe were both of them adjudged 
fold, to to be void Modus s being too rank ; the firſt ny 


* + Since this Cale, a Modus of 6 a. for a Calf has been held to be good, inter 


above 


— & Ackland, 


_ by the Endowment the Vicar was to find the Sacra- : 
ment Wine, yet the Court were of Opinion it ſhould 


55 mentioned in the old Enden, and ſupported by | 


De Te erm. /S Trinitatis, I 721- 9 799 = 


4 e 


5 Half the Value of the Milk at the Time he 
Modus was ſuppoſed to commence ; and the ſecond, 

if ten Calves were ſold, five Shillings muſt be paid, 

which is in effect for one Calf, for the 1 ithe is one 
in ten.---A Penny for Gardens and Orchards allowed 
to be good. (But nota, this can be only for ancient xVent. 4 
Gardens and Orchards, as was adjudged inter Perrot wat, 


Watſonga 7). 
& Markwick, July 5, 1710.) The Vicar being en- Ta. 1071. 


dcqwed of ſmall Tithes and Hay, it was decreed that : Ka, 648 


he was thereby intitled to Hops. being a ſmall Tithe, 3 go 479- 
though of Growth ſince the Endowment; and alſo Tri. 1683. 
to 7; Bu St. Foin and Rye Graſs, which are Spe- 76 1 * 
cies of Hay, that is the Genus. Ns Tithes due for 3Lev. 365 


Aſter- paſture, or Cattle fed on Stubble. Although 


be found by the Pariſhioners, according to the Di- 
rection of the Canon. Mota, Where Altaragium is 


5 it will extend | to {mall 3 but not * | 


| Logger gui tam v. . Smith E Ella. 131. 


June 1 Po 


r 0 N a Motion ſor a new Trial 7" an a E Ty 


© Tr ſhall be 
mation of Seiſure of Goods in a Ship that was deemed an 


=. 


1 


N Miles below the Hope, but within the Limits ls. i 


when a Ship 


of the Port of London; the Queſtion was, whether is within the = 


it could be ſaid to be an Importation before the Ship HY 


comes above the Hope + But a new Trial was denied 


pier totam Curiam; ſo that it ſeems it ſhall be deemed 


an "Importation, if within the Limits of the Port, : - 
though below the Hope. 


* See to what lt r 2g1um ſhall extend i in Kenner $ Parechial Antiquities, i in Gl: — 
: far ar” Vert * TN 


Ife! 


% mt o * ® 4 g 


ot... 
8 | 


De Term. &. Trinitatis, 1721. | 


132. 


= Troveror - © 
Mean, 
whether they h 


will lie a- 
; —5 _ 
cer for 
ſeiſing abſq ; 
probabili 


Cauſa. 
: Ante Pl. 11 3. 


Ker 
Rul a 


Carth. 325. 
Hard. 194. 
Raym. 336. 
Eins v. 
Smith. 


Ifael v. Etheridge & aP. June 20, 1721- 


T PON an Information of Seifure there was * 
Verdict for the Claimer, who did not move for 


a Writ of Delivery, but brought an Action of Treſ- 
paſs for the Goods againſt the Officers that ſeiſed: 

Upon a Motion for a new Trial (there being a Verdict 
for the Plaintiff in this. Action) Price Baron ſaid, that 


it was now allowed and taken for Law, that Trover = 
did not lie againſt an Officer for ſeiſing abſqus proba- | 


 bili Cauſd, but Treſpais would; and if the Claimer 
had moved for a Writ of Delivery, he ſeemed to 


think he could not have this Action, becauſe then 


he would have a double Remedy. Baron Mountague £ 
was of Opinion, that neither Trover nor Treſpaſs 


| would lie, becauſe the Seiſure is not contra Pacem; 


but that Treſpaſs upon the Caſe, ſetting forth that FF 
the Seiſure was ab/que probabili Cauſd, would lie, as | 
was done in the Caſe of The King and Melliſh. lh 1 
ron Page was of Opinion, that Treſpaſs or Caſe, for | 
the conſequential Damages, will lie; but now the Ver- 


dict was ſet aſide, for that they thought here was 3 


probabilis Cauſa. Mota, Bury and Page ſeemed of 


8 Opinion, that in Treſpaſs the Party ſhall not recover | 
the Value of the Goods, but — the * = 3- 
| : — — = 7 


= Modus. 
_ Diftributive 


Modus's are 
not good. 
Hob. Cooper 
= * 7"; a 
Parker v. 
Cotter. 


Turton V. Clayton. 


I L L for Token by the Rector for Standiſh in ci 
County of * the Defendant inſiſted on 
a 8 of three Pence for Houſe, Hay, Hen, and 
Yard, viz. For Hay a Penny, for an Houſe a Penny, 


_ * Marimnv. Winford, Trin. 1695. Trover or Treſpaſs does not le for Goods 
after Condemnation. 


for 


* 
5 9 — — 5 at = A waa 
| | — hai | — — 2 
* 
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for Hen an | Half-penny, and for Yard an Half penny.“ x Keb. 602. 


Per Opin' totius Curie, This is a void Modus, taking Hetley 94. 


it either diſtributively or intirely ; for as to the Hay 
a Penny is unreaſonable, for if a Man has fixty Acres 


of Hay he pays only a Penny, and if he lets them 
to ſixty ſeveral Perſons, they ſhall pay a Penny 


a- piece. f a Man ſhould declare in Debt for one 


intire Rent of fix Pence, viz. Iwo Pence for black 
Acre, two Pence for white Acre, and two Pence for 


green Acre, this would be bad, ” — Baron; 


Defendant decreed to account. 


Sr Tow Rebow v. Bickerton & 4. 134. 
June 2 3. e 


H I 8 v was a Prohibition to he Spiritual Court fy Light- 


the Biſhop of London, where a Libel was exhi- uſe = Fs 
- bited againſt Sir Iſaac to oblige him to contribute to- chargeable | 


to the 


wards the Repairs of the Church, in reſpect of a Church 
|| Light-houſe erected for the Benefit of Navigation at Nate. Re 
| Harwich, which received a Toll and Duty from Ships C:.Car.394. 
paſſing, c. Upon a Demurrer to the Declaration, 

the Court this Day gave their Opinion, and two Points v. Hunting- | 


Hetley 61. 
Hard. Terry 


don & al. 


were made; firſt, Whether they were not too late to Lach. D. 
come for a 70 after Sentence below, and an vies's Caſe. 


2 Salk. Gar- - 


og Appeal to the Delegates ; ſecond, whether the Thing den &Brook. 
in its own Nature was eatechle towards the Repairs | 


of the Church: And in both Points Lord Chief Ba- hs. _ 
ron Bury, EN and Page were of Opinion for 255 


Ro. 1 2 


2 Ro. Rep. 
the Plaintiff in Prohibition ; Baron Price contrary in = 
ore 474. 


both Points, and cited in Support of his Opinion, Str 8 Li. 


Lib. 2. Biſhop of Winton, Cro. Eliz. 571. 2 Ro. Abr. cap. 13. 


319. Creſwell, 2 Lutw. 1022. Dawſon and Micbol- 
ſom in Scacc, Mich. 1710. 2 Ro. Rep. 42. Dr. 


Fla 8 Office of Church-wardens Telv. 173. 
BM . 


Es Mii, 
f grantable 


after a Cepi 
turned upon 


nà2n Attach- 


ment. 


D E 


Term. 8 Michaelis 


1721. 


| Cuthbert v. Als, 


On. 24, 1721. 


H E Delendane'w was 3 upon an n 


Proceedings upon the Bail Bond, according to the 
ſirxth Rule (which vide) and the Motion was granted : 
Baut Baron Mowntague oppoſed this, becauſe if there 


Tx was any Delay in the Party, it ſhould appear by an 
Affidavit, and becauſe this Method would be fo mon 3 
an Expence to the Party. Mota, (per the Reporter | 


| himſelf) As I apprehend there had been Proceed- 


ings upon the Bail Bond, which _ n 1 3 


from the hxth Rule. 


Rex 


55 for want of an Appearance, and the Sheriff } 
returns a Cepi corpus, and aſſigns the Bail Bond to | 
the Plaintiff, who moves for a Meſſenger to bring 1 3 

the Body of: the Defendant, and offers to waive all 
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Rex V. Tomkins. Oc. 27, 172 BY 136. 
T HERE was a a Judgment upon an Information One tian. 
againſt Tomkins for running Wool; and he not gute Gab 


1 Stat. 4 Geo. 
a having aid the Sum in the Act mentioned, the Soli- cap. 11. upon 


citor General moved upon the Stat. 40 Geo. cap. 11. 2 
for preventing Burglaries, &c. that he might be — 
tranſported. Meta, Tomkins had been committed to for running 
the Fleet, charged with the ſaid Judgment: It was f Wod. 
objected by Sir Conſtantine Phipps for Tomkins, that 
he was not within the Words or Meaning of the At; 
for firſt, he muſt have been committed for want of 
fullicient Bail, but he was in Cuſtody before the Day 


mentioned in the Act; ſecondly, an Information. 


* - muſt have been e to him, or 0 Turnkey; 


and this being a penal Statute, no equitable or liberal 


1 Conſtruction ought to be made upon it: But not- 


withſtanding theſe Reaſons (which I thought not an- 
|  ſwered) the Man was tranſported ow C . difſer T 


3 tiente Baron Fries. 


Ker v. Powell. Nov. 4 1721. 8 CY 1 


b was SY af Tt hug in Radnir- Extent, the ; 


ame nded. 
= the Purchaſe was depending, Burton, the Receiver "ANY 


General of that County, paid Powell three hundred 1 8d. 1 


Pounds, and took a Bond in the Name of the Jene 83. 


\ hire of Powell by the Duke of Chandos; while Tele of t 


r 


i Crown, upon which an Extent iſſued againſt Powell: Cr. El. 592 


Ko 2 Salk. 700. 
The Extent was teſted andecimo Anno Georgii Sbore bc. 
Regis ſeptimo, omitting the Month; for which Rea- Salk, Tut. 


chin's Caf; 
{on it was moved by Mr. Serjeant 0 omyns and Mr. i Tho. 2 


Bootle to diſcharge it; and the Caſes in the Margin Jones 47: 
were cited, to prove that Writs without a Te fie ſhall 


_ abate. 


84 De 7 erm. E Michaelis 1721. 


7 nl lic 1 That the Diſtinction is 
between original and Judicial Writs, which laſt only 
are amendable. becauſe there is a Record to amend 
them by: But guere (ſays the Reporter himſelf) if 
an Extent is not an Execution, and may not be 


amended by the Fiat And afterward, November | 


22d following, this was amended by three Barons 
contra M _ 


dl 


Nov. 7. 


138. 2 | Awbrey \ Yo Finabught. 


— EY contracts upon the 1950 Sep. 1720, 
i. with Fitzhug ht for the Purchaſe of 500 /. 3 
css: Court Sea Stock at 5301. per Cent. to be delivered in Ocro- 


_ InjunQion. 
Upon what 


— 


5 vil grant it, Ger following; "bbs not being able to pay the Mo- 


—_—_— wy then, a new Agreement was entered into, that upon | 


tract relating 


See brey s giving a Bond for the Payment of 1060 


= — hw = Difference of 200/. Part of the 5k! 
Stock, and entring into another Bond for 1 5900. 3 
the be zool. Stock, the Time of Acceptance = 


ſhould be 3 until the 4th of May following: 
Accordingly Aubrey entered into a Bond on the 4th 
of November 1720, for the Payment of the ald : 


15901. in the penalty of 3180). on the 4th of Max Ez 
following; and an Tore of Defeaſance of he -- 
fame Date was executed between the Plaintiff and 


ES Defendant, reciting the faid Bond, and that the 
— on Stock was to remain in the Defendant Fitz- 
 bught's Hands as. a collateral Security; Fitzbught 


thereby covenanted, that in caſe Awbrey paid the- 


1 590l. due by the Bond to transfer the 3001. Stock; 


but if the 1590“. was not paid, then the Defendant 


| Firzhught was to be at Liberty to fell the 3001. 
Stock towards Payment of the 15904. The dingy 
was not paid purſuant to the WT and Firzhught 

| ny the Bond in — and the Plaintiff Awbrey pre- 

ee ferred 
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alſo ſetting forth the Clauſes in the Bill of Credit 
7 Geo. relating to Contracts, that this was a Con- 


tract unperformed, and that, by the Act, Execution 
ought not to go, and therefore prayed an Injunction. 


The Deen in his Anſwer a den the Fact, 


as before ſet forth, and that he did not tender nor 
transfer, but gave the Plaintiff Notice, that he was 
ready to do it; but it was upon the Plaintiff's Re- 


queſt that he did not do it, and inſiſts this was not a 
. Contract within the Act * Parliament. 


Now upon Motion for- an Inajunction, upon =_ 
1 Merits, the Defendant's Counſel inſiſted, that the 
Parol Contract was merged in the Bond, and that 


85 
ferred his Pill, ſetting "HG this Matter, ad has . 
the Defendant had not transferred nor tendered, and 


if the Plaintiff had any Remedy, he had it as much 3 


8 at Law as he could have it in this Court. 


But + was . that FR Plaintiff od hw = 


no Remedy below now; if it had remained upon 


the Parol Contract, in an Action upon that Contract 

the Plaintiff there muſt have averred and proved a 
| Tender, according to the Courſe of the South Sea ; 
but upon this Bond he will have nothing to do but 


| to prove the Bond, and the Defendant cannot either 
by ſpecial Pleading, or upon the general Ifue = 
Law, ſhew what the Conſideration of the Bond was, 


— that there was no Tender, but that it was proper 


for a Court of Equity, before * all this Matter | 
ppeared, to take Cogniſance of the whole Matter; 


= 135 though the Parol Contract is admitted to be 


merged by the Bond, yet in a Court of Equity it 
will be conſidered as a Part of the Contract unper- 
formed, ſince the Conſideration of the Bond is the 


ame as the Conſideration of the Parol Contract; 
| r and 


8 De 7 erm. S. Michaelis, 1721. 


' 5 


ad if they ſhould obtain Judgment upon the Bond, 
we could not come by Affidavit to ſtop Execution, 
and ſet forth all this Matter, fince nothing appeared 
upon the Record to prevent the common Method of 
taking out Execution: And an Injunction was granted 
upon theſe Grounds by three Barons contra Lord Chief 
Baron Bury; and Baron Price ſaid, the laſt Clauſe 
of the Act extended to all Contracts whatſoever, as 
well as thoſe mentioned i in the preceding Clauſes. 


. 


7 139- - © Tarent v. Trewit. Nov. 15. 
ny Cor * pON a Motion chat T. mi ght pay Coſts for not | 
cording to moving according to N otice r 


in by the whole Bars) it was faid b 7 one of the Barons, 
3 that if there are No Notices o 


the fourth without paying Cann of the three firſt. 


Wi "oY v. Page. Nov. 1 5˙ 


a Father gives a Bond to his „ for the | 
_—_ whers © > Payment of a Sum of Money (being her Portion} 


| fremdin at the Age of twenty-one, or Marriage: He depoſits | 


Equity for 


eke Benefit this Bond in a third Perſon's Hands; ſhe afterwards 


dercn marries without his Conſent; the Perſon who had 


I Vern. 40. the Bond delivers it up to the Huſband, who puts it 


Motion given, and oo 
after a fourth Notice given, they ſhall not move upon 1 


55 Mn in Suit. The Father prefers his Bill "is | = ; 


110. 


1 and ſets forth that he is willing to pay the 
Money, but inſiſts that the Court ſhould lay their 


bringing the Money into Court. But this was going 


Hands on it, and ſecure it for his Daughter and her 
K a the Injunction was granted upon 


a great Length, and I believe beyond what has been 


done in Chancery, for the Obligre is Defendant here; 
indeed 
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indeed, if the Huſband in theſe Circumſtances comes 
into a Court of Equity to have the Wife's Portion 
paid, then they will put Terms upon him; for he 
that comes for Equity muſt do Equity; but che Per- 
ſon who was to have the Money is Defendant here, 
and aſks nothing of the Court. Mota, it did not 
appear in this Caſe, whether the Daughter was under 


Age; but — what Alteration that would make 
in this Caſe. 


6 FI; * 1 * 8 


Ava V. Ruty. Nov. 16. oF 


141. 


B 1 AF * the Vicar of Melſbam aga ainſt a Pit Ine diegted 


ner for "Tits; an Iſſue was dregged to try he.. 


|| thera Parcel of Lands, called Iſlay, uſually paid Tithes of I. are paid 
do the Vicar of Melſbam, or to the Rector of ad- Viper M. 
1 (who was not before the Court): The Jury find, a „5 T 
that it had paid Tithe to — and upon the Jury findw os 


Poſtea returned, it was infiſted for. the Defendant; ther. 
that by this finding the Court could make no -— 5 
cree, for that they had no Satisfaction by it: But 


5 Curiam, the Vicar is endowed de omnibus minutis 4 " av A 


cimis infra Parocbiam, Se. and the Defendant s De- Right to all 


fence, both in Law and Equity, is falfified ; and Tales. 2 


= though Tithes have never been paid, yet the * Vicar ment, 2 


Rector has 
even without Uſage (unleſs an Uſage to the 8 _ 


Þ is ſhewn) as the Rector has of Common Right; 


which laſt Caſe a Man cannot inſiſt, that Tithes * . 
never been paid, which is a Mon Ain : and de- 
creed for the Vicar ace rdingly. Serjeant Glyde and 
Mr. Ward for the Plaintiff; Serjeant Pengelly, Serj. 


Stevens, Sir — Phipps and Mr. Bootle for the 
| Defendant. 


* Queære, If a Vicar hs cole * many * Tithes not t mettioned ; in 


his Endowment, whether ſublequeiic Augmentation or Endowment ſhall not 1 
| preſumed. Had, 328, 9 _ 
Rex 


1 has the ſame Right to all within his Endowment, af Comm "'Y 
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142. Ker v. Spencer. Nov. 17. 
1 Sir Conſtantine Phipps moved to diſcharge the 
charged, 8 Recogniſance of a Ferſon who was indicted for 

Ws beating a Cuſtomhouſe Officer in the Execution of 
his Office, In diminutionem Reventionum Domini Re- 
git; and this was oppoſed by Mr. Raby for the Crown 

upon thoſe Words, the Act of 8 70 Geo. cap. 

excepting that Offence: But the Recogniſance was 


diſcharged per totam Curiam; and if the Fine was 


levied, and ſtill in the Sheriff s Hands, it muſt be 


9 reſtored by an expreſs Clauſe in the Act, Which gives | 


the Fines to the Party. And the Land Chief Baron 
Bury faid, that the Words In diminutionem, &c. 


were only Pepper and Salt: Baron Mowntague quoted | 


a Caſe upon the Act of Pardon in 1709, The Queen 

v. Hinton, where an Information for carrying Salt 
without a Permit, &c. was TO_ * only 

- —— defrauding, 


= OY Ker v. Blandell. Nov. I 8, 1721. 


A new Ex- F HE Attorney 8 n Ae the len 1 
2 andin- 1 in Court might have Liberty to new-ingroſs an 


Lede de Extent and Inquifition thereon, which were loſt: 


1 kan be Mora, The Sheriff had the Minutes of what was 


= : Mane Ig rae by the ſury figned by the Jury, and this was 


Sheriff, and Compared to the Caſe where a Perſon had, in a falſe 
ſigned by the Name, taken a Record from Pickering the Aſſociate 


= Ex- in the Oxford Circuit; they permitted a new Poſtes 


tent, &c. 


3 to be made from the Minates in his Book: There 

S lol |, 

G had been made out a Yendition; exponas upon the 
Copy of the Extent and Inquiſition that were loſt; 
and there being a Conſent for Blundell, a new Ex- 
tent, c. was ordered to be ingroſſed,  diſſentiente 
Mountogue. Harocd 


the Goods were appraiſed in Michaelmas Term in then 
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| Harwoodv. Faulke & Rawley. 


1 
Nov. 18, 1721. 


2 LKE and Rawley ſeiſed a Parcel 11 Goods i in Writof Ap- 
the Hands of Hired the Cambridge Carrier ; aha 


the Seiſure was made in September i in 1720, Part of che — 2 
Yo 


Name of Faulke only, and condemned the laſt Day 

of that Term, and the other Part returned in the 
Writ of Appraiſement in Hilary Term following, in 

the Name of Rawley, and condemned the laſt Day 
of that Term. Harwood entered his Claim in the 


Book of A ppraiſements before Condemnation, and 


afterwards ſearched the Writs of Appraiſemenit, =_ - 
found no Writ in the Names of Faulle and Rawley, 


nor any ſuch Goods as ſeiſed, deſcribed in any Writ 
of Appraiſement. By the Order 1ſt Novem. 1715, Ss 4 
(which vide) they ſhould have returned but one Writ but one Sei- 


f ſure, t 
of Appraiſement, and che Species of Goods ſhould Goods ought 


have been particularly deſcribed, which was not done wm Fe 


in this Caſe; and therefore it was now moved by Sir 4ppraiſe- 


Conſtantine Phipps to ſet this Condemnation aſide, all „ 


this Fact appearing upon the Maſter's Report. Wota, <*inly, 


een Writ of Appraiſement returned, the Claim tu hoe = 


agatter a Seiſure muſt be entered in the Bock in the know when 


to put in bis | 


| Office; but after the Writ returned, it muſt be in- A 


E dorſed on the Back of the Writ; but Harwood coul 


1 Attachment | 
never be able to do this, W no ſuch Writ could ug: 
ever be found. Upon a Seiſure there ought to be a Offer N 


5 Information, which in itſelf is a ſufficient Notice; 


but here was no Information, and conſequently chere 


could be no Condemnation on the Roll: In this Caſe 


the Goods were condemned and ſold, and one Moiety 
paid to the Crown, and the 1 to the Officer; 
but however, upon the Circumſtances of this Cale. 
A " the 
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the Court n that Harwood ought not to be 

without Remedy, and therefore pref, the Apprai- 

ſers to ſhew Cauſe why the Condemnation ſhould 

not be ſet aſide, and why there ſhould not go an 

Attachment againſt them. Mr. Attorney General of 
_ Counſel for Faulke and _ 


. . Curie & 2. v. Clarke. | Nov. 20, 1721. 
| Specific Le 


gacy, when * X 7 HERE Jewels are 23 ONE 0" L 
21. ON yet — ſhall be applied to Payment of Debts 


Ee of the upon Pl ple Contract (if the reſt of the perſonal 


1113 55 falls ſhort) in Eaſe of the real Eſtate *. Mr. 


3 Cro. 161. 


1 688. Hungerford for the . 5 Mr. Aris for the De- | 


Bal ber the Plaintiff; Mr. Vardfor the Defendant. = 


5 Cofts allow- 


N 739, 747.  fendant. | 


1 140. | Baker & at. v. . Sweet. Todem Die. „ 


: Tibe Wool TN this Caſe it i to * admitted, - that Wool L 3 . 
hall be pad, I of Lambs ſhall pay Tithes, though the Lambs 1 


of Lambs 


8 for Apift Paid Tithes two Months before; and that there ought == 


ment of to be pain Tithe for the A Agiſtment of Vearlings, be- — 


Vearlin 


= . ing a new Increaſe. Sir Conſtantine Phipps and Mr. 1 


: 5 ü ag qui tam v. Mikes. n 
w_ Nov. 24, 1721. 8 


Cole here N 1 was brought upon a Seifure of 3 Tz 
Stat. 6 Geo. Parcel of Cocoa Nuts, and tried, and there was 


— wherethere a Verdict for the Defendant, who brought his Action 
on an Infor- hc the Officer for this Seiſure of the N uts, and 


maation, for 


the Defend'. 2 
— 7 But not to make up Deficiency of other Legacies. 2 2 Soll. 416. I Vern. 31. 
And Q. Trotmanv. FRO coram Maſter of the _ on Chief Maron 22 


gue 's Will 
alſo 


* 


De Term. S. Michaelis, 1721. 92 
alſo ſome Bags, which the Officer took to carry away 
the Nuts in: This Action was tried in the Court of 
Common Pleas, and there was a Verdict for the 
Plaintiff : And Lord Chief Juſtice King was of Opi- 
nion he might have his Coſts and Damages below for 

| the Bags, but for the _ the Officer was acquit- 
ted, being included in the Information; and the De- 
fendant in the Information having a Verdict thereon 
for him, his proper Remedy was to move this Court 
for his Coſts on the Stat. 6° Geo. cap. which he now 
did by his Counſel Sir Conſtantine Phipps, but was 
| oppoſed by the Attorney and Solicitor General, who 
inſiſted that the Act never deſigned the Party a dou- 
ble Remedy, but only gave him his Election to bring 

his Action, or have his Coſts, but not both: But 
4 Curia contra ; for though he has joined the Nuts in 

his Action, when he might have brought it for the 
Bags alone, that ſhall not preclude him of the Satiſh 
faction the Act gives him: And Baron Page ſaid, .. 
1 that if the Action had been brought for the Nuts 
| alone, and Damages had been recovered, this Court 

FF would have allowed Coſts on the Information, be- 

cauſe we ought to do right, though another Court 

does wrong; and the Party could not, in that Cale, 
| have had Judgment. & (abſente Mountague). Py 


n 


ale v. Sweet, Nov. 27, 1. „ 


JF NEPOSITIONS taken in a Cauſe in Chancery 5, 
Ws” | . <1 INE * - ItIONs 

8 in 1675, relating to Modus's now in Diſpute, in a former 

do eſtabliſh theſe Modus's, wherein the Occupiers of 2 be. 


3 * tween the 
Land in this Pariſh were Plaintiffs, and the Impro- ame Pris 
priator (who was the Provoſt and College of Eaton 


and the Vicar were Defendants ; but the Impropriator ter. not al. 
* 3 E lowed to be 
read where 


Iſſue was not joined in the former Cauſe. 2 Mod. 229. Hard. 22, 472. Ante Pl. 84. Carth. 
181. 1 Vern. 413. 9 8 bs Re 
8 had 


__ » perſonal, 


" * 4 7 l * 7 J 

” * * 2 

* * * 

* * . 

| q 


—_ De Term. 8 Michaeli, 1721. 
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»„— „ 


| Jad 1 never VET ad thete was no Replication to 
the Vicar; and den it was objected, that theſe 
Depoſitions could not be read, for that Modus's be- 

ing to affect the Inheritance, the Act of the Farmer 
ſhall not bind, unleſs the Impropriator or Landlord 
be made a Party, and Iſſue be joined as to them : 
And per Curiam, They cannot be read; and the Bill 
and Anſwer upon theſe Occaſions muſt be produced 


to make the Depoſitions Evidence in 2 Cauſe, 


to ſhew that it is between the ſame Parties, or thoſe 1 


under whom they Claim; and, 2dly, that it is the 
ſame Matter that is now in | Ifue, (abſentibus Price & 


Mountague. Sir Conſtantine Phipps for the * 


* Ward for the Defendant. 


. anne, Ge/ v. 00% 8 a. : 


N. ov. 28, a 721. 
3 | Power, | FN a | Marriage He there was a Power for 1 
Sola. Will am Dickenſon (who was thereby made Tenant 


| whetherit for Life) to make Leaſes for three Lives, or twenty- | 


can be exe- 
cuted for the one 


Benefit of ſtees for ninety- nine Years, if he ſhould fo long live, 


the Crown 


| after Artain- in order for the Payment of his Debts ; / Mora, T his : 


Tus was not by virtue of his Power) RES in the ſame 


| Deed he conſtitutes the Truſtees his Attornies to 
make Leaſes for three Lives, or twenty-one Years, 
_ purſuant to the Power in the Settlement. William 


Years; William Dickenſon makes a Leaſe to Tru- |} 


Dickenſon is outlawed for High Treaſon, andthe Al- | 


torney General now comes So this Court to compel - 


the Truſtees to execute this Power veſted in them, by | 


making Leaſes for twenty-one Years, or three Lives, to 
ſuch 1 as the Crown ſhall appoint, and in- 


ſiſted upon it, that this was a Power r and 


_—_—_— Ferre ought to be executed for the Be- 
nefit of the Crown, and cited Moore 612. 1 * ent. 338. 
Sir 
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Sir Tho. Jones 110. and Lib. 7. Englefield 8 s Caſe. But Lid. 9, 76 
to this it was anſwered, that where a Power is colla- 499. 8558 
teral to an Eſtate, there the Alteration of the Eſtate 2 e ker 
does not affect it; but where the Power ariſes out of 1 
the Eſtate, any Alteration of the Eſtate will ſuſpend - Mildmey. 
it for ſo much; and if the Alteration be total, will _ 
totally extinguiſh it, Hard 410. But nota, the I. : 6. 
Counſel for the Defendants ſeemed to differ, whether 


this was a perſonal or a collateral Power; but all in- 


ſiſted, that the Authority given to the. Truſtees to 


act as Attornies, was deſtroyed by the Attainder of 
William Dickenſon : Price and Page Barons were 
clearly of Opinion, that by making the Leaſe of 
ninety-nine Years the Power was ſuſpended, and 


VPilliam Dickenſon had nothing left in him, Wa 


Reverſion during his Life after ninety- nine Years, 
and the Power of Attorney can ſubſiſt no longer than 


the Power of William Dickenſon himſelf, which is 


gone by the Attainder: And the Attorney General 


F took nothing by his Motion (hefit tante Lord Chief | 


Baron Bury; abſente Mountague) *. Mr. Attorney > | 

General and Sir Conſtantine Phipps pro Rege; Serjeant 

Stevens, Serjeant Reynolds, Mr. Fazaterley and Mr. 
*. for che Defen dants. 9 


ale V. . Lowes. | Dee. * 72¹. 


| P O N Exceptions to the Maſter” 8 Report, the ante. 


to the Ma- G 
; Court would not permit them to go into any gers Beet. 
| Exceptions a as to any Matter not t objected to, before 8 * 
2 the Maſter. that were not > 
555 = = objected to, 
before the 


* But compare this Caſe with Englefield's Caſe, and ſee the Difference. Maſter. 


B b 5 . Borret 


B36, it was worth; yet upon 
3256, 561, that there was no Fraud, that it was worth 23 


De Term. S. Michaelis, 1721. 


——— — 


— — 


151. Borrett v. Come ſorra. 3 751 1721. 


Parol Agree- DILL to have a Diſcovery of a Parol Agreement 
MP for the Sale of Copyhold Lands, and whether 
| hdd Lands the Defendant did not pay 200 J. Part of 2300 J. 
rden ne being the Purchaſe Money, and if the Plaintiff did 
not give the Defendant a Note, acknowledging the 
Receipt of the ſaid 200 J. in Part, &c. and thereby 
alſo promiſing to make a good Title, Sc. and whe- 
ther the Plaintiff did not bring his Writings before 
the Defendant's Counſel, who approved of the Title, 
and to have a ſpecific Performance. The Defendant 


pleads the Statute of Frauds and Perjuries to the | 


whole Bill, it being a Parol Agreement, but over- 
ruled per totam Curiam*. This Cauſe afterwards, 


May 31, 1722, came to a Hearing; and though it | 
was objected for the Defendant, that this was within | 


Wen. 364. the Statute of Frauds, c. that it was an hard Bar- 
151159 gain, and ought not to be carried into Execution in 


20 enn. 200. Equity, being (as they pretended) x 300 J. more than 


Proof of the Plaintiff 's Side 


__ 


that the Defendant had done ſeveral Acts of Owner- 
ſhip, as ordering in Bricks, fiſhing in Ponds, &c. | 

and had made frequent Promiſes, &c. There was a | 
| Decree for the Plaintiff per totam Curiam, vis. Lord | 
Chief Baron Mountague, Barons Price and Page. | 


* 2uere, If Copyholds are included in the general Words of an Act. Haydon K-23 


_ Caſe, Lib. 3. and Hard. 433.—-How far a Court of Equity will carry a Parol 
Agreement in Part executed, into a full Execution, vide 2 Chan. Ca. Leake v. 


Morrice- Hatton and Gray And theſe Caſes lately decreed in Chancery, but not | . 


yet in Print Lyſter v. Pycroft---Bauds v. Amburſt·—Secagood and Gold. 


_ 


for that the Quantum of the Coals might be aſcer- 


De Term. S. Michaelis, 1721. 1 


as R 


— 


Taylor v. Crampton & aP. Dec. 5, 1721. ug. 


Els was a Bill brought by the Vicar of Madely Bil for a 
in the County of Salop, who was endowed of 
the Glebe, to have an Account againſt the Defen- pp the 
dants of what Quantity of Coals were dug, and got Glebe, and 
by them, by a Work carried by them through a 8 
Foot-way under his Glebe, and alſo to have Satisfac- not proper at 
tion for the Coal, and alſo prayed an Injunction to Te, 207. 
ſtay the Works. The Defendants anſwered, but alt 
the Hearing inſiſted, that this was a bare Action of 
Treſpaſs; and though the Plaintiff might be intitled 


Diſcovery of 
Coals 


to a Diſcovery ®, yet he ought not to have Relief, „. Vern. 


tained by a Jury, or if diſcovered by the Anſwer, 


Em 


| they could aſcertain the Damages more properly tan 5 EY 
this Court; and of this Opinion the Comet — N 


firſt, but afterwards would not dsſmiſs the Bill abo; 
lutely, but retained it till the Plaintiff had aſcer- 
tained his Title at Law: The Reaſon ſeemed to be, 
becauſe there were ſeveral Defendants Copartners in 
theſe Works, ſome of them Executors, and ſome 
Adminiſtrators, and the Plaintiff would be under 
great Difficulty in proceeding intirely at Law for the 


Ain. ; 


D E 


=. Plading - 


"Term. o Hari . 


_ 21. 


: 153 5 The . General V. Snow, 


1 ON 0 uu. was FREE for one « the Clerks +; Mr. = 
A Pauncefoot (Caſhier of the Exciſe) and entered 


Debt into a Bond for that Purpoſe; now upon an Infor- 
mation of Debt upon this Bond it was moved by 5 
Mr. Bootle, on the Behalf of the Defendant, upon 

the Statute for the Amendment of the Law 4* & oo | 


Anne, for leave to plead double; that is to fay, 


—_ - Mon eft factum, and Conditions performed, which 
== | was granted: Qod nota; for guere, firſt, if the Sta- 


tute extends to this Caſe of the Crown; and, . : 
the Pleas ſeem nn. preg 


= = . "arwick qui tam v. Rawlins. " 


Feb. 1, 1721. 
Two Infor- Y * was ** of ** an Pounds 
— Weight of Tea on the 16th of December laſt; 


Scifure of the Officer took away Part of the Tea at that Time, 
and 


4 


— _ 


De Term S. Hilarii, 1 1721; = 


tr 


—— 


n 
—— 
2» — 


and ſealed Ps the reſt of the Canniſters, and came e Vide Str, 18 
another Day and took away the ſealed Cannifters; © © * 
upon this two Writs of Appraiſement iflued, and 

two Informations were filed upon this Seifure : And 

it was moved by Sir Conſtantine Phipps, that the Sei- 

ſure being but one in Point of Law, there ought to 

have been but one Information and one Writ of Ap- : 
praiſement; and therefore the former ought to be ſet 
aſide; and of this Opinion were Lord Chief Baron 


= Bury and Price, otherwiſe the Defendant would be 
doubly grieved, obliged to give double Security, and 


liable to double Coſts ; but this being oppoſed by a 
Bidder, Mountague and Page Barons were of —_— 5 
Opinion; ſo no Rule was made. Mora, Feb. 23. it 
was e for Coſts againſt the Seiſor for not x "Sa EE 

on to Trial; in which the Court were divided, being 
on an Information of Seiſure, though they faid nw 
uſual i in Caſes of Devenerunt. l 1 


In Cam- Seace', Feb. 1 1721. 5 155. - 


7 The Aue General v v. Stannyforth & " 


bs N Engliſh Information was brought by the At- Rete z 3 
4 erchandi- :- 
1 torney General, ſetting forth that I icholas Hin- ſing, each of 


” ner in the Year 1710, for himſelf and Company, tem lable 8 


to pay the 


— imported one hundred $6” ſeventeen Tons, and one whole Du ß 


: hundred and thirteen Gallons of Gallicia Wine, and pit Ag. — 


Poſt PE 208: 5 
upon Application to the Cuſtomhouſe obtained a 82 


Sight; in purſuance of which the Officers appointed 


do view certified, by Indorſement on the Order 5 


Sigbe, that thirty-three Tons were ſo damaged, as 


88 85 only Gt to make Spirits or Vinegar, and ſunk 


one Third in Value; the Agent of Skinner entered 
the ſaid Wines for 1 and Company in the Cu- 
ſtomhouſe, and by a Miſtake of the Clerk in the Of- 

Cc fice, 


98 De Term. &. Hilarii, 1721. 


= the whole thirty-three Tons was allowed for | 
Damage, though no more than one Third of the 
thirty-three Tons was intended to be allowed by the 


Commiſſioners; ſo that the Crown was, by this Mi- 


ſtake, defrauded in its Duties five hundred and thirty- 
five 8 ; and the Diſcovery being made about 
the Year 1715, this Information was not brought till 
Term, which prayed that the Defendants (be- 


:- _ five) might make good this Deficiency ; and the 
Court decreed accordingly, that though the Impor- 


tation and Entry was only by Skinner, yet all the 
Partners, who were ſo at the Time of the Importa- i 


tion, were liable in the Whole to the Crown; and 
the Decree was drawn up, that the Defendants ſhould — 
pay the ſaid Sum to the Crown, as Mr. Attorney Ge- 


neral ſhould think fit. Nota, Skinner became a Bank- 


rupt in 1715, and Richards, one of the Defendants, * 


8 Aſſignee, and inſiſted in his Anſwer, that * 5 


had long ago made a Diſtribution of all the Effects 


of Skinner to the Creditors, ſo that he had nothing 
left in his Hands; and as to him the Court were in 


ſome Doubt, and took Time to conſider, whether f 


this Sum of 3 hundred and thirty- five Pounds, o- 
caſioned by this Miſtake, was a Debt ſo veſted in the 
Crown, that the Aſſignee could come upon the Ef- 


fects 85 diſtributed, or whether the OE) is bound + 


| by the Statute of — 


. 136. 5 | Greenaway v. 7 * Earl ef Kent. 


Timber- 
trees above 
a Ta 


B ILL was exhibited i in 1704, by the Vicar of I x 4 5 
ford in the County of Hereford, ſetting forth 


_ * that e Defendant was poſſeſſed of a — called 
cut and cord- The Chace, and other Wood-land within the ſaid Pa- |} 
_ edforFuel. 15th, and to have the Tithe of the Wood cut down, 


and Bark, and inſiſted chat if any of the Wood was 


above 


Aliter nat. 
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above twenty Years Growth, yet the ſame were but 
ſome few Poles growing /parszm from the Stubs or 
Stocks of other I rees, and not fit for Timber, but 
only for Fire-wood or making Laths, and were ac- 
cordingly fold to the Iron Maſters, who uſed the 
ſame for Fuel at their Furnaces: The Defendant in 


his Anſwer inſiſted, that the Woods, c. conſiſted 


of an innumerable Quantity of Timber-trees, of Oak 

of thirty Years Growth and upwards, and alſo of 
Coppice and Underwood under twenty Years Growth, 
that he cauſed the Timber- trees (which he hopes to 


1 prove were above thirty Years Growth) to be ſtripped 


pairs, and the Lops and Offal he cauſed to be ſized 


and the Bark to be perked by itſelf, and ſo delivered 
to the Buyers, and the Timber- trees to be fallen, and 
the ſound and merchantable Parts thereof to be ſold 4 2 Leon 
by the Country's Uſe, and the Parts not employed 
in the Defendant's own Affairs for Building and .Re- I 
"| e Li- 
into Billets, and ranked and corded by itſelf apart Sie W. Jones 
Iron Maſters, and inſiſts that the Timber-trees were org 5 


free from the Payment of Tithes: But the Court; Sid. 300. 


Groth (as well as Underwood) cut and coarded, and 


2 Keb. 90 


e te . Sir W. Jones 
from the Coppice-wood, and delivered the ſame to N. A. 


decreed, that all the Wood above twenty Years 1 Lev. 189. 


the Bark {tripped from the ſame, ſhould pay Tithes, 


ks thi no Tithe we om Rd BS © oY 


twenty Years Growth, nor of the Bark thereof, which 
Was not corded. Mota, This Decree was cited by the 


Court, and plainly makes Timber-tr _—_ above twenty On 
Fears Growth tithable, if cat and coarded for Fuel, 


ber Baron Bury, and Price and Smitb Barons. 


NMoyta, Inter Buckle & Vanacre, Feb. 20, 1692. Upon a Bill for Tithe- wood in 
Eritb in Kent above twenty Years Growth, Part uſed for Timber, and Part made 

into Billets and Faggots, reſolved that the laſt ſhall pay Tithes, for the Trees being 
above twenty Years Growth alone will not privilege them, but the Uſe. The ſame 
Reſolution was in Acton and Smith, which was reheard and reviewed, and #-anklin 
and Jones, in 1684, and Cowper and Layfteld. . 1 | 
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157. In Scaccario, Feb. 9, 1721. 
Mead v. Wyndham, 1 
Non aſſump- 7 N DEBI TATUS aſump fi ſor Goods ſold and 4 


ſit infra ſex 


Annos livered; the Defendant moved, that upon bring- 


= — ing ſix Pounds into Court it might be ſtruck out of 


broughtin the Declaration, &c. and afterwards pleaded Non a. 


atter Licence 
b0btained, and 
then moved 


. Kale. "= ſumpfit infra ſex Annos : It was now moved by Sir 


Con lantine Phipps, that the Play might be ſet afide, 


and the Defendant be obliged to plead the 4 = 2 


Iſſue, which the Court ordered accordingly, the 
bringing the Money into Court being a ſort of an 
Admiſſion that the Promiſe was within fax Years: 
Then Mr. Bootle for the Defendant moved to with- 


1 draw his Money out of Court, it being in the Ma- 
ſter's Hands and in the Power of the Court; but 1 


OE. hat ä would not 3 


. 10 2 | Grauford's Caſe. F eb. 20, 1 721. WEE 
| Compoſition 2 RAW FORD Gd a Parcel of Hippecociana up- 5 "4 


| Finerated, ment, and Hyam put in his Claim and gave Security: 
but oppoſed. 


. on the 23d Day of September; in Michaelmas 
RES. Term e Crawford took a Writ of Appraiſe- 


Bid- A Letter of Licence was granted to enable Crawford ] E 


der. to compound with Hyam; and upon an Affidavit 
made by Crawford chat the Compoſition was made, it 
was moved by Mr. Foley, that the Fine might be rat- 
ed, there being no Colluſion between the Officer and 
= the Claimer, and the Compoſition having been at one 
Third according to the Rule: But this Motion was 
oppoſed by Mr. Ward on Behalf of the Bidder, who 
had been at ſome Expence; and te Motion was de- SS 
nied per Curiam. 


Monkbouſe = 


7 De Term. S. Hilarii, 1721. 101 
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In Scaccario, Feb. 10, 1721. 


Name of Eligabetb, in which Name the Action plainifs 


was brought; the Defendant pleaded in Abatement, 1 


that the Plaintiff” s Name was Jabel, and not Eliza- afideaza - 


beth : But upon Motion this was ſet aſide as a ſham nam Fea 


Plea, per totam Curiam. Ruere the Difference as to 


the Time allowed for Pleading 1 in Abatement upon a 5 


= | N ö minus. 


0 The Mayor 0 Boſton v. Fackſo & of. 
e * 5" Feb. 21, 1721. 1 


I Þ L 4 ne (a i. e. a Duty, for FO mn , Bi for Bea- | 


Lights for the Benefit of Navigation) whichſ the mins, eng 5 


Plaintiff claimed by Letters Patent ; the Defendants = at 

admit they had paid this Duty, but inſiſt they had 

| paid it in their own Wrong: It was objected by Sir 
A Conflantine Phipps for the Defendants, that this was 

proper at Law, and the * Caſes in the Margin 1 
cited. On the other Side was cited by Serjeant Cheſ- 
_ fore the Caſe of the City of London and Pallifter, 
Mich. 1721; to which it was anſwered, that the 

| Court retained their Bill, becauſe there had been  wa- 
cedents of ſuch Bills by the City of London, and their 
Uſages and Cuſtoms are confirmed by Act of Parlia- 
ment, and they had alſo aſcertained their Title at 
Law; and the Pill in the n Caſe was diſmiſſed 


Diſney v. Robertſon, ante Pl. 64. Harding v. Aub, Tri in. Sittings, 1719. 
City of Exeter and Bond, Hil. 1718. 


D 4 . 15 & 


Monkhouſe v. Hutchiſon. 150 


* was clin into to the Plaintiff by her Plea = 1 


\$ | 


— 


De Term. &. Hilarti, 1 721. 


1 61. 


Tithe of „ 
Houſes in 


2 Southwark. 


1 


Dr. Grant. 
_ Hob. 10. 
Dr. ROT. 


— 


by three Fon 8 Mountague, who choughs __ 
where a Matter extended to ſeveral Perſons, and was 
of little Value, a Court of Equity ought to take Co- 
nuſance 5 the Matter to ſave Trouble and Expence. 


Pocock v. Timmarſh. F eb. 21 » 1721. 


ILL for Tithe of Houſes not wihin the 227 of | 
London, and ſo not within the Statute 37 Hen. 8. 
It was admitted by the Plaintiff, that chi Demand | 
was againſt common Right, and he did not alledge 


this Payment to be either by Cuſtom or Preſcription, |} 

but that this Was the only Proviſion for St. Savieur's | 
Southwark, in Right of which Church the Plaintiff } 

claimed: It was ed that the Houſes in the Pariſh | 

| had, ſince the Year 1643, generally paid twelve Shil- |} 


8 -ng lings per Annum; but no Proof that the Defendant's 
Houſe had paid for twenty-five Years, but by one 
ſingle Witneſs; yet the Court decreed. an Account 
without direfing an Ifſue, 


168; 


+ "ap ___ 


Insnquiſition 
— an Ex- 
tent on an 
5 Outlawry, | 
that the Par- 


for the Ter- 
tenant. 
Rex v. Hun- 
gerford. 


| Lutw. Rep. 


| Rex: v. . Bornfeld. F eb. 22, 1721. 

u PON: *  Outlawry ak the Defendant”: J Huſ- = 
band there iſſued an Extent, and an Inquiſi- 

tion was taken thereupon, which finds that the Huſ- 


band was ſeiſed of the Lands in Right of bis V. = 5 


| tlawed 6 | 1 
1828 and in ure ſuo: The Eſtate was ſeiſed into the 


du feng King's Hands; the Defendant pleads as Tertenant, 


5 . that her Huſband died the Day of October, 5 


well enough and prays that the King” 8 Hands may be amoved, — 


and ſhe reſtored to the Poſſeſſion and Perception of 
the Profits, without ſetting forth any Title. It was 
inſiſted by Mr. Probyn pro Rege, that it ought to ap- | 
* upon Record, that the Defendant has a Title, 
before 


* no "TM ſublſting in the Crown. 7% 


— 


De Tom. 8 um, 1721. 103 


12 2 rr 


** hs Ling! $ 3 can be mii; Before the 

Stat. 29 and 30 d. 6. cap. 8. when the King's Title 

was found, there was no Way but by Petition; but 

that Statute gave a Traverſe; now this Matter being 

traverſable, the Party ought to ſet forth a Title, that 

ſuch Title might be traverſed. But it was anſwered 

by Mr. Foley for the Defendant, that where the 

Crown is intitled only to the Profits, to plead as , If. 215. 

Tertenant is ſufficient without ſetting forth a ſpecial m 5% 
Title, and an Inquiſition upon an Outlawry is not 191, 422. 

an Office of intitling, but of Inſtruction only ; and ? Lev = 

per totam Curiam, the Plea was allowed, it being the FS 

_ uſual Method of pleading the Death of the Party out- 

| lawed; and upon Affidavit of the Fact the Attorney 

General uſually allows the Plea, which is the moſt 


ſummary Method, there being after the F , s Death 


BE 


= for Years 


T erm. Paſchæ, 
1722 


4 b 


April 14, 17a. 


FERN 


EE Whether th « Bu LUNT made a Meirtgage for Years to Arfield for 3 


Ke Tem fifty Pounds, of which eight Vears were to come; 
Blunt my waived, and a Capias utlagatam iſſued, 
ry. and an Taquilitin was taken thereupon in e e 
1720, and this Term for Years was found and fold 


Ker v. Blunt Wi r & fell Widew, T9 | 


by Virtue of a Venditioni exponas, which iflued in | 


Lib. 7.Sir November 1721, and was returnable in octabis Santi 


: = WO Hilarii; but no Notice was given to the Mortgagee, 


of a Term, 


Es who was not in Poſſeſſion (the Intereſt being regu- . 
Merge larly paid: ) It was therefore now moved by Sir Con- 
whather the  Pantine Phipps and Mr. Ward on the Behalf of At- 

„ * field the Mortgagee, that ſhe might be at Liberty to 


— and for that if ſhe was to bring an Ejectment, in that 


3 1 Action they could not try the Validity of the Inqui- 


plead to the Inquiſition, not having had any Notice, "5 


Fade fition, for the Term is bound by 8 Inquiſition, _ 
| erm 10 


won Ven. and ſeiſed into the Hands of the Crown, and the 


Aton ex. King's Title ſhall not be conteſted in an Eje&ment ; | 
ponas. 


ſhe be permitted to plead. In Anſwer to this it was 
ſaid 


and therefore Arfield will be without Remedy, unleſs — 


De Fer Paſthe, 1722 105 


— 


Gd 5 Mr. 3 that the 33 itlelt v was 
Notice in Law, and this Method propoſed would 
tend to defeat Purchaſers for a valuable Conſidera- 
tion, who have Title by Virtue of the Sale by the 
Sheriff. (But nota, here the Mortgagee never was in 
Poſſeſſion, ſo could not take Notice of the Proceeds 
| ings upon the Inquiſition.) And it was alſo farther 17 Vd. 
objected on the Behalf of Atfield, that the Venditioni rioni exponas 


ught tolſſi 
erponas was void; for by the Outlawry the Profits fo, Sale of 2 


only are forfciged to the King, but the Sheriff has Lerm found — g 


ſold the Term itſelf: And this was a Doubt with the e. 5 
Court, whether the Sheriff can fell a Term upon an * *ly on 


an Extent 


| Outlawry, as he may a Chatte! Perſonal, and as he and Judg- 


5 up as too rank, for ten three Pences amount to the 


alſo may a Chattel Real upon an Extent or Judgment; „ 
tbe Court ſeemed inclined to permit At ſield to plead, Poſt Pl. 295- 
but referred it to the Deputy to ſtate the F a8, that 


=] they _ more ally conſider the Matter, 


od dv v. K all. 


Apei 1 19, 1722. 164. : 


ILL by the Rector of Caftle Eaton in the 8 Modus's dil 
1D of Wilts for Tithe ; the Defendant inſiſts upon TRE 
5 ſeveral Modus's ; firſt, Three Pence for every Milch pontiognd 


Co in lieu of Tithe Milk; 2dly, Three Pence for 1; de hen paya 
every Lamb eancd i in the Pariſh ( (but this was given 


preſent Vale 4 a Lamb;) 3dly, One Shilling for a 


= by Cow and Ox depaſtured, &c. Athly, One Penny N 
for each dry Sheep not ſhorn in the Pariſh; 5thly, 


Three Pence for every Colt fallen: It not being al- 

ledged at what Time theſe Modus's were payable, the 
- Defendant was decreed to account. Mota, I believe 
this is the firſt Inſtance in a Court of Equity that 
 Modus's were diſallowed upon this Reaſon *. . 


here was the ſame Reſolution in Pemberton and Sparrow & al, June 7, 
Vine And in St. Ely and Prior, Feb. 3, 1723-4, _ the ſame Reaſon the 
not being mentioned, and in ſeveral "Cites ſince that Tune, 


Ee = Warwick 


EDT” Tithe el 
3 — 
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Warwick qui tam v. White. 


165. 
April 21, 1722. | 
bane y of oN the Stat. 6* Geo. Regis, cap. which gives 
944 Way WE [Juriſdiction to the Comm Toners of Exciſe to 
y 


| He Leder Condemn forfeited Goods therein mentioned, this 


= 2 Court will hold them very ſtrictly to the Leiter of 


them Jurif- the Act, ſince it breaks in upon the ancient Juriſ- 
a” Gn & this Court; and in this Caſe a Writ of 


Delivery was granted for Goods ſeiſed by their Offi- 5 


cer, upon giving Security, it appearing in the Infor- 


mation before them, that the Goods were removed 
from one Port to another wir Bont 4 Permit, which is 


an unlawful Importation, and therefore not within 
their Juriſdiction. Serjeant Stevens, Sir Conſtantine 


Phipps, Mr. . ard and Mr. Brown, for the Writ of 


EY Me . Mr. 8 and Solicitor General contra. | 


| 166  Dethor Berner v. Treppas & a. 


April 26, 1722. De . 
B ILL by the Vicar of n for two Shillings * 


8 —.— enn let Rent of the Houſes, purſuant to the Decree and 
h int it. Stat, 37 Hen. 8. and to ſupport the Iuriſdiction of 


and nine Pence per Pound, according to the * 


3 this Court (the Statute giving Power to the Lord ” 
| 2laſt.660. Mayor of London to determine, ©.) the Caſes in 


3 5 „„ 
Tow 14. the Margin were cited: Several Inſtances were given, 


Degge 351. where the two Shillings and nine Pence per Pound 
5 4 — had been decreed ; as the Caſe of St. Bride's, Townley 
Hob. 11. v. Filſon, Mick. 1705 ; Sawyer v. Mont ford, wg - 
Grant v. Cannon, Mich. 5 Gul. & Mar. Sheffield v. 
Serjeant, 1658; St. Sursum. „ Humfreville v. Plum. 
3 Aldgate Pariſh, 21 | Car. 2. But the Difficulty 


in 


De 755 Paſche, 1722. a 107 


* 


— 


in in this Caſe was, chat here . to hind bein fo SS 
paid from Time to Time ſeveral Payments, as ten 408. 'of the 


Shillings for T's Houſe, fix Shillings for Borkezts', and Dees Bock 


in Scacc', 


four Shillings for 7 hichett's, and the Charges in the Paſ. 16 Jac. r. 
Vicar's Books appeared to be the ſame, though in —— 


v. Lambert, 


ſome of them the Payments ſometimes varied, and Nov. a 
the Right of the Vicar cannot be deſtroyed, but by Ee? 

an ln, conſtant Payment. (See the Statute.) 

This being a Thing of great Conſequence, the Court 


p took. Time to conſider of this Decree. 


In Michaelmas Term, 08. 26, 1 722, the Court 8 
gave Judgment: Baron Price, That there ought to 


* be a general Decree for the Plaintiff; Mountague, 


Page and Gilbert directed an Iſſue to try whether 


there had been ſuch cuſtomary Payments as was ſet ; 
up by Defendants; and a Verdict was for _—_— 
1 fendants. From this Decree Doctor Bennett —_ 


led, and the Decree was confirmed. Sir Conftan- 


2} . ne Phipps, Mr. Ward, Mr. Edlin and Mr. Bleed, © 
for the Plaintiff, Serjeant Cheſſhyre, Mr. Fazakerley, "IO 


Mr. Brown and Mr. * for the . 


Lady Carrington v. Cantillon Vo ab. A 
Eodem Die. Ks pe: 


- AN TI LLON ſetitar 4 Hug zes were arten Service __ 


Sub 
in France: Cantillon ſenior „ Wong and put in 8 


= hs Nephew, a Child of eight Years old, into the Partner here 


deemed good 


: Partnerſhip : : A Bill Was prefer red againſt the two Service 2 his 


Cantillons, Hughes, and Lady Herbert, to have an Ac- 9 in 
count of ninety-three Actions and eighty Primes de. 
polited in Canzillon's and Hughes's Hands, as a Secu- 

rity for Lady Herbert: The Defendant Cantillon ſe- 

nior, in his Anſwer admits that he is Agent for 

Huges ; and it was now moved by Serjeant og 


on 


ov 


_ 


"Wis of - 


"—_ . De Term. Fache, 1722. 


on the Bchalf of the Plaintiff, that Service of he 
Subpœna upon the Cantillons, or their Clerk in Court, 
may be on good Service as to H ughes, who was 
then abroad in France; aud per totam Curiam, the 
Service was allowed; ® was done in the Caſe of 
Furnes v. Lawes, the Service on the Brother here be- 


ohn Lawes being 1 in France. Se-. 


ing allowed, Mr. 7 
* * for the 2 


| Boker: v. Planner & at. . April 28, 1722. 


ILL fas Tirhes ; Exception when to the Anſwer, 
that the Dafeadant doth not ſet forth Quantities 
The Defendant ſets forth what tithable | 


| 1 1 
allowed for 


forth Quan- and Values: 


Matters he had, and ſays, he had no other tithable | 


__-  Tithespar- Matters whatſoever. Barons Price and Page thought 
ch. this inſufficient, and that he ſhould have ſet forth |} 

5 2 that he had not ſuch and ſuch Things | 

as charged in the Bill; and upon their Opinion the = - 


Exception was allowed. (But nota, this ſeems ve 


8 and contrary to the conſtant Method of 
drawing Anſſwers.) Baron Mountague thought it 


would be well enough, if the Defendant ſays, he has 0 


no other tithable Matters in the Bill mentioned.---- |} 

— nota, then it might be thought inſufficient, if |} 
there were (as is uſual) a Charge in general in = = 2 

Bill, that the 2 * divers other titdable I 


Matters. 
26g. = | Reherioghan 1 V.  Mozato & af. 
Y May 10, 1 
A Nn g. PON a Motion for an \ Injundtion upon a South- 


ven upon a 


S. 8. Con- -U Sea Contract: The Caſe was, that the Plaintiff 
=. hag given three Notes for the Payment of the Mo- 


Compoſition 


within the ney 3 it was infiſted that this was a Contract neither 


Stat. 7 Geo. 


as well as a performed Te 


, Bond. | 


#S 


De Term. Paſche, 1 722. 


Inn 


, nor 8 within the stat. 7⁰ 2 
and therefore ought to have been ata. and 
Mr. Bootle who moved it, endeavoured to diſtinguiſh 
this Caſe upon a Wote Gn that of a Bond (which 
had often been reſolved to be a Performance or Com- 
poſition) for that the Bond was a Specialty which 
_ extinguiſhed the Contract, but a Note is to be taken 
as Part of the ſubſiſting Contract; but the Court 
upon the firſt Opening were clearly & Opinion, that 
3 Notes being for a leſs Sum, were a — 5 
tion, and n an Injunction. e 


2 


8 8 ER 
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DE 


Term. 8. 


Trinitatis, 
1722 


May 25, 1722, 1 Chief Baron Bury ww dead, A 
Sir — M ountague came * Lord Chief Baron. 


Fa v. Penroſe & 47 N 25, 1722. I 


: InjunGon to 


Wo R was faid by. Baron P, 7 ice, py _ = ROE? fer 3 
eee Curiam, That if a Bill be filed to quiet the 


Mp —_ Plaintiff i in Poſſeſſion, &c. upon an Affidavit of Di- 


| r ſturbance, and the Bill being filed, the Plaintiff may e 


i — to come before Service of he Subpoena to anſwer, and 
anſwer. move for an Injunction to quiet him in ſuch Poſieſ- Z 


| hon; as he had ; at the Time of _ the Bill. 


May 28. e 


— a Decree. 1 PON a Bill * Tithes, as Rector of Ae in 
2 the County of Lincoln; the Defendants inſiſted 
_ that the Lands were Parcel of one of the greater Mo- 
—_— naſteries diffolved by the Stat. 31 Hen. 8. A Decree 


was 


1 be Bile if "TOR v. tp W. . Elli & at. 
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was offered to be read in Evidence, wherein Sir Tho- 
mas Skipwith, Leſſee of the then Biſhop of Lincoln, 
was Plaintiff againſt the then Tenants of the Land; 
but it was objected to the Reading of this, for that 
no Admiſſion of the Leflee ſhall bind him that has 
the Inheritance, and who was no Party to the De- 
cree: But by the Opinion of the Lord Chief Baron 
Mountague and Baron Price, it was read, who faid 
they ſhould have made no Doubt of reading i it, if 8 
the Leſſee had prevailed; and therefore they ſaw no 
Reaſon why it ſhould not, ſince he did not prevail: 
But Baron Page was of another Opinion, and his 
| Reaſons ſeemed to be the better. Mr. Ward for the 
— — * for the Defendants, = 


nee v. Clarke. M ay 8, 1 7 22. - ho - 


I L L for hs ſpecific * of Articles for Bill for a ſpe- | 


the Purchaſe of Lands at thirty Years Value, manceof Ar- 


3 five hundred Pounds had been paid by mm | 


— _ Defendant in Part: There was a Memorandum _ . 
indorſed on the Articles, that the five hundred dat -+ Gag _ 


| Proofs, that the Plainti 


Pounds ſhould be repaid, in Caſe the Plaintiff did =o Bs 


cihc Perfor- 


not make out a good Title by the Time agreed upon not = 
and fixed for that Lec. age It appeared in the er reciprocal. 


8 Father, Who FRE, the 


* Perſon contracting for the Sale 01 the Lands, had 


written the Defendant a Letter, intimating that hge 
could not make out any Title, the ſame being in 


8 55 settlement upon his Wife, c. And ſo it appeared 


in the Proofs, that the Plaintiff's Father was only 
Tenant for Life, and conſequently the Son, who was 
now Plaintiff, would not be concluded by his Fathers 
Covenant; ad ſince the Lien is not reciprocal, it 


ought. not to conclude in a Court of Equity, where 2 Mod 87. 
— 


- _ A MAN . his Will, and after ſeveral Legacies _ 


e Defendant, and dies; he = 
3 — her perſonal Eſtate, and alſo of the Reſidue of the |} 
Y perſonal Eſtate: The Plaintiff, as next of 


OO Huſband's 


mls 


9 * * . * N p F 1 
— — — 


2 De Term. S. Trinitatis, 1722. 
alſo a \ Writing under Hand * the ſame . 
tion, as a Writing under Hand and Seal, and there- 
fore the Letter ſhall be taken to be a Wake; of the 
Articles: It was alſo inſiſted upon for the Detendant, 
that this was an hard Bargain, and a Court of Equity 


will relieve not only againſt Fraud and Circumven- 


tion in an Agreement, but alſo againſt an Hardſhip; 
in the firſt Caſe they will ſet the Agreement aſide; 

in the ſecond, they wil only not carry it into 2 
cCution. The Bill was diſmiſſed per totam Curiam, 
cCliefly upon this Painciple, that the Remedy was not 
8 . The Lord Chief Baron took this Difference, 
if a Man comes for a ſpecific Performance as to the 

L.and itſelf, a Court of Equity ought to carry it into 


- Execution, becauſe there is no Remedy at Law; but 


if it is to have a Performance in Payment of. the 
Money, they may have Remedy for that at Law. 


2 fore and Mr. ard tor the Defendant. 8 


2 v. Brewer. | May 30, 1722. | 


173, 5 


go to the 


dir Conſtantine Phipps for the Plaintiff; Serjeant Ch 2 + 


_ deviſes the Reſt and Reſidue to his Wife during | 


rt her Life, and dies; ſhe makes her Will, and deviſes | 


poſſeſſes hit himſelf of | 


2 rec. in Gan, Kin, prefers his Bill for a Diſtribution of the Reſidue | 


. ne of the Huſband's perſonal Eſtate, which was only 


Rep. of Ca, deviſed to her for Life; and upon this the long con- | 
| fo. 2 troverted Queſtion aroſe, whether a Legacy, being 


given to an Executor ſpecifically, did not exclude 


him from the Reſiduum; and this Caſe having been 
ſeveral Times tt this Day Judgmeat was given 


by 


2 


— — 
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by Page wid Prics "THOR * the Plaintiff, that he 5 
ought to have a Diſtribution; Lord Chief Baron 
Meountague being of a contrary Opinion, Mr. Cu- 
_ for the Plaintiff. 
af v. Wingon. June k 174. 5 
E Queſtion was, b Sue ſhall be ta- Sunday, | 


whether it is 


1 1 to be one of the Days a Beier has to one of the 
pleadi in; Nota, Sunday is included in the eight Days — 44 4 
* Notice of Trial: But the Diſtinction is between toplead in. 
Matters in Pais and Matters tranſacted in Court; and *? Leon.206. 

* therefore in this Caſe the Plea was received. Nees, : W 
Ihis was an Action of Treſpaſs, and the Defendant DE mM 


= 3 the Leut in * Vc. was Ancient Demeſn. 


June che * 1722. This Day Mr. Baron Gilbere 
. took his Seat as > Puiſne Baron. ES 


e Upton V. Coward. : | June 9. : 175. 
OA HE Defendant's Plea of Prigilege as an * Plea of Pri- 
1 of the Court of King's Bench, was received per vilegeof an 
totam Curiam, after Appearance by the Defendant, the King's | 
and Bail put in: Thele Caſes were cited againſt it; ; mitt 3 
Dyer 33, 287. Hard. 316, 365. 2 Re. Abr. 276, 5. 5 
_ »—Thelſe cited for it; 3 Lev. Sir Gee. — MT 

| Salk, 45, 545+ 


114 De Term. S. Trinitatis, 1722. 


* ns, 


In Scaccario, June 9g: 


Wa Morgan v. Stinner. 
Treſpals, | TN  Treſpak for taking 1 Boves, the Defendant 
ilteren juſtifies for Toll; upon Demurrer this Exception 


Faber g, Was taken to the Defendant's Plea, that he had not 


be gave No- given Notice how much the Toll was: But to this 


dach che it was anſwered by Serjeant Compns pro Defend, and 


.- holden per totam Curiam, that laying a demand was | 
. Luv. 377. ſufficient Notice of itſelf; and the Plea was holden 


e 1 _ 
A | In Seaccario, June 12: 
177. * Birchall * Smetharſt. 
Proviſo not ls was an 4 o — _ an n | 
Walt, whe- ture of Leaſe, for cutting down five Oaks, “.;. 
ther it is a 


5 RE The Queſtion aroſe upon theſe Words, Proviſo that BH 
2 Condition. if the Leſſee ſhall commit wilful Waſte, then the 


5 Velv. 206. 


200. 287. Leaſe ſhall determine and ceaſe; upon a Demurrer E 
| 1 Ro. Abr the only _ was, whether theſe Words, Pro- 


FOO . viſo, &c. ſhall be conſtrued to be Words of Condi- 


. Aa tion or Covenant ; for if it ſhall be taken to be a 


3 Condition, then a Breach of Covenant is improperl 7 
omly's C 


— 3 * aſſigned, and Judgment ought to be for the Defen- 


fo. 5 b. dant; of which Opinion was the whole Court; for | 


1 I. 
. Rae 74: though a Proviſo may amount either to a Gordition 


Col. or Covenant, yet that muſt be, when the Intent of 


— 8. 8 the Parties leads to ſuch Conſtruction reſpectively; 


Lev. 155. but there is no ſuch Intention, nor any Neceſſity here 
to conſtrue it a Covenant, for there were other Pro- 
viſions 
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viſions ii the Leaſe by way of Covenant, for the Be- 
' nefit of the Leſſor. Mr. Bootle (who demurred) for 
the Defendant; Mr. Fazakerly for the Plaintift: 


[ | Penny Executor of Penny v. Hoper. 178; 


June 21: 


r a Bill for Tithes in Lactom in the County of He- Title mut 


be ſhewn in 


| reford; the Plaintiff ſets out his Title, that Sir a Bill for 
| Herbert Croft being poſſeſſed of a long Term of ige iber 
Years unexpired of the great and ſmall Tithes, de- is a Lay Im- 
miſed to the Plaintiff's Teftator : It was objected at 
the Hearing, that the Plaintiff had made no ſuſh- 
_ cient Title; for firſt they had not proved Sir Herbert 
Croft's Leaſe, fo that it might appear whether his 
Term was ſubſiſting or not; and if they had, that 15 


alone would not be ſufficient, for they ought to have 


ſtand over with Liberty to amend. 


ſhewn (being a Lay Impropriation) in whom the Fee 
zs veſted, and derived the Title from thence : And 

| the Court ſeemed of this Opinion, but let the Cauſe 
Bꝛoih v. Worrall, June 2 . 
Dull. by Plaintiff, as Leſſees of the Rektor of Bil or 


Portion of 


Tithes in Szoke Gifford, being a neighbouring Pariſh, ug Pariſh, 5 

the Tenants and the Lay Impropriator, who claimed the Vicar of 

che great Tithes in Stole Gifford, were made Parties; at bi 
* FWW 


At theSittings at Serjeants Inn after Mich. Term, 1722, this Cauſe came 
on again, and the Plaintiff had amended their Title in Exhibits, by ſhewing a 
Leaſe from the Imptopriator to Sir Herbert Craft: But it was objected for the De- 
tendants, that the Plaintiffs had not amended their Bill, and conſequently had not 
given the Defendants an Opportunity of controverting the Plaintiff*s Title; and 
upon this Objection the Cauſe was again put off with Liberty for Plaintiffs to 


; 


amend, Q: Cro. Fac. 318. 


. 


Winterbourn, for a Portion of great and ſmall Tithe in a 


tuns muſt be 
two Days 
before you 


” 8 — 
— 1 


- n S. Trinitatis 1722. 


ä — 


but 3 the Vicar of 5 tote Gifford, wha * be 
intitled to the {mall Tithes, was not made a Party, 
the Bill was ordered to be diſmiſſed ; but upon Ap- 
— ſtood over * Liberty to amend. 


180. Lord Carl je v. — 2 at. June 12. 


Ne ut | 1 P 0 Na Motion originally for an Injunfticn ; 'T. 2 


was ſettled in this Caſe, that where you ſhew 


enn move for be filed, and Notice given at leaſt two Days before 12 
— Motion, or the Injunction, upon that Reaſon, is : 
not to be _ 


* 
and in what 


for Cauſe that you have fled Exceptions ; they muſt 1 


dafi, gut tam v. Shen. June 2 5- 


ER Lad Chief Peron Mountague, The N & 
Manner to compounding was only by virtue of their Privy | 


| berated, Seal: The Statute of Frauds ſays, it ſhall not be leſs FS: 


14 Car. 2. 


1 than one Third, by the Privy Seal; ſo as they ſhall | 
Had. * vd o as they 5 
e * not rate at leſs than one Half of what the 


Seiſor 3 is to have. See the Rules of 1697. 


No hs. No [OY hs oh Privy Seal. _—_— - ths 1 4 5 A 


= without the Leave of the Lord Chief Baron and the 
| Attorney General. The Court now determined, that 
= when any body applies to rate a Fine, they will in- 


_ quire firft, whether there was any Bidder, and if 
| there was, the Court would, in rating the vo, take 


his Intereſt into Conſideration. 
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_—. 


c_— 


The Caſe of the Commiſſioners of the _ 
Land Tax of the Town and Univer- 
* ty of * June - 


Motion was mak 5 1 Town of Cambridge, a 
that a Super, whic not be taken 
; wah the Univerſity, might be taken off, and put ft on c. 


th ery but 


only upon the Univerſity To the Arrear of the Land Proceſs may 


Tax; but the Court was unwilling to do this with- 2 4 wh 


_ producing Precedents, and at Laſt one was pro- Commiſſio- 


duced of Sir William Fleming i in 1709; but in that e of. be 


Caſe the Super was not altered, but the Proceſs di- on, — 


rected to iſſue againſt the Perkins who were charge- 9 


able, who were the Commiſſioners that were in De- 


fault, and not againſt all the Commiſſioners : At laſt 


it was, by S agreed that the Super ſhould 
ſtand, and the Diſtringas iſſue againſt thoſe Commi- 
IB fioners only of the Town and Univerſity, who figned . 
” the dekcient Den Mr. Reeves for the Vaiver- . 


was ſet upon them jointly off n and 


a 


118 


erm. S. Michaclis, 


1722. 


E 


4 * 5 2 * 


5 * ker v. Michener. od. 24 1722. 


E Diem claufit ® HOMAS EVS HAN was Receiver Geneml 1 


extremum 


. extremun L of the County of Warwick; M. and two others 3 
on Motion, « his Sons, and others, were his Security; Thomas | 


Huw Newſham became indebted to the Crown; Fobn Mi- 
 pleadtothe cheer, one of his Sureties, dies, againſt whoſe Eftate 
 Inquiidon. 2 Diem clauſit ertremum illued, and two Houſes, c. 


it being, that 


3 for a valuable Confideration without Notice. To the 
fiſt it was anſwered by Sir Conflantine Phipps, that 
. they were all Jointly bound by the Obligation to the 


were ſeiſed: Robert Michener moved by his Counſel 
Mr. Williams to ſet aſide this Writ, the Order for |} 
Es robn Michener was Surety for Thomas | 
. _—_ and V. Newſbam, whereas W. was only Surety for | 
1 Tomas: And it was alſo ſuggeſted, that Nobert Mi- 
| chener was a Mortgagee and Purchaſor of theſe Houſes |} 


Crown, and it was the Condition only that ſhewed | 


that Thomas was the Principal ; and this ſmall Vari- 
ance between the Affidavit (upon which the Order 
for the Dium clauſit extremum was made) and the 
Bond i is not material; and the other Matter the De- 


fendant 


mm 


De 1 * 'M. 8 Michaelis, 17 22. 


uy 


ant may nke Advantage of by * . to he 
Inquiſition: Per Curiam, We will do nothing it in it 
upon Motion. 


Iota, It was laid down as a Rule in this Caſe, 
that wherever an Extent might have iſſued againſt a 


Man in his Life-time, a Diem claufit extremum * 
iſſue — his Eſtate after his Death. 


Fe ernon v. cb ey. 00. 26 


P 


E R Curiam, The Jury upon a Writ of "SM 


Mountague Chief Baron, upon an 1 "debitatus aſſump- 


fit for Goods fold and delivered: But Page, Price 


Jury _- 
give "Py 
of Dainages may give Intereſt upon a promiſory upon a Writ 


Note, Bill of Exchange, and Money lent; and fer d Dan 


. 


and Gilbert Barons, thought it could not be upon an = 
Indebitatus aſſumpſit for Goods ſold, — 80 in the | 


1 8 other Caſes 1 were of — it a of 


| ledged that it was foreign — but concluded con- 


5 Brody qui tam v. . Long. Nov. 22, 172% 


18 5. 


N an FIND WIE for. importin g Brandy 0 Vinum 8 


for import- 
. aduftum) upon the Stat. 5 Geo. it was not al — * 


— alledging 1 


1 formam Statuti. In Arreſt of Judgment: : Per hat it was 


foreign _ 


Curiam, The Concluſion contra formam Statuti will 1 3 
not aid; but the Queſtion is, whether Finum E 


tum does not ex vi termini import the Brandy to be 


foreign; and now it was adjourned to be conſidered, 
and Precedents to be ſearched. — 


I 


* This Matter came on upon the "Ry in \ Trim, Tem, June 21, 1723, when 
the Plea was over · ruled. 


1 This was a Motion to ſet aſide a Writ of Inquiry, for that in an Indehi- | 
Fatus afumpfi t for Goods fold and ee, the Jury had given Intereſt for the 


Nota, 


Money. 


" * ** 
— 
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. Afterwards, in Term, F. Mich. 1723, per 
Price, Page and Gilbert Barons, Judgment ought not 


to be arreſted * this Objection. 


| Louther v.  Whoraood. Nov. 23, 172² ; 


Bin for an * ILL for an Injundion, and to ſtay Proceedings "= = 


Eee, Law in an Action of falſe Impriſonment, and to 


3 _— have a Commiſſion to Barbadoes to examine Wit- 


| Commiſſion neſſes there (whoſe Depoſitions might be made uſe 


WD of in the Trial at Law) which was now moved for : 


But per Curiam, the Application had been proper in 


the Court of King's Bench, where the Action is 
brought, but no Iflue is joined here; and che Court 
would not grant a Commiſſion. . - 


Nota, In this Cauſe the Plaintiff . an Or- 


1 to amend his Bill, and afterwards amended only 1 


by praying Relief, it being before only for a Diſco- 
very; and it was now moved / Dec. 8th) for the De 
| fendants, that this Order ſhould be ſet aſide, becauſe 


2. MY deprived the Defendants of the Opportunity of 


1 * and cited gill v. Dawſon, 2 5 Ge. 


Anse de — Hely and Clarke, 300 Maii 5 Geo. But per Cu- 


wet org riam, "Though you have anſwered to the original Bill, 
=_ raya you may till demur to the amended Part. 


= 2 Reeves for the Plaintiff ; Serj eant * for the 
= Wed wg 


- TY 1 Fe NOTE was given upon a ** — "Ivy 
22 ment a Year after; the Perſon who gave the 
pon» Note became a Bankrupt after the Note given, and 


. before the Day of Tapupent, and the Queſtion was, 
LD Eo. whether 


IgE 4 as Mariner aboard the Prince Frederick; Minnett denied, 
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aides the wk rage . diſcharged per Stat. Go 
Anne © 5 Geo. this Note was diſcharged ; and per 
three Barons againſt Price, it is not. 


 Minnett & He 9 v. Ann an 18. 


N ROBINS ON libels in the Admiralty * Prolibition 
as Adminiſtratrix to her Huſband, for his Wages pr 7 


and Heyr move for a Prohibition, upon a Suggeſtion = 

that this Ship was ſeiſed for i importing Wines from for Mariner's 
Holland, not being Rheniſh or Hungarian Wines, and Scifure of 

therefore forfeited by the Stat. 12 Gor. 2. that Claim — 


= being put in by Bowen the Maſter, an Information 
wa ld by the Seiſor, and Bowen pleaded the Ge- 


neral Iſſue; but before Trial Bowen ſubmitted, and 
compounded according to the Courſe of the burt; 1 


and upon Payment of one hundred and chirty- ix e 
| Pounds to the Informer, &c. there was Judgment 


| Upon this Motion I inſiſted, that the Act of Parlia- | 
ment had fo altered the Property of the Ship, that 


Duod vas deliberetur, &c. It was likewiſe ſuggeſted, Ez 
that the Libel was for Wages due before the Seiſure. 


by the Seiſure, Submiſſion to a Fine, and Judgment 
uod deliberetur, Mc. upon it, all precedent Incum- 


8-1 brances were diſcharged : But the Court, upon ſhew- 


ing Cauſe, diſcharged the Rule, though they admit- 


"== -- 1 it there had been 4 Condemnation, that would 
: 3 11S been a good Ground for a Prohibition, and a 
| Diſcharge of all precedent Incumbrances : Therefore 


8 4 Submiſfon. 


dure, 2 the Fine does imply a Condemnation, 8 


although not actually Siven, but — ths the 5 


= Wb — 


Wages after . 


of a Mona- 
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At — lan, Dec. 75 1752. 


2 I L L by the Vicar of £73/churk in the County of 3 
frm Ts B Suſſex for Tithes; the Defendant inſiſts the 


being Parcel 


Lands were Parcel of the Monaſtery of Robert- 


fiery of the bridge, which was of the Ciftertian Order, and there- 1 


| Ciftertian fore diſcharged, being diſolved by the Stat. 31 H. 8. 
_ Rep. as one of the greater Abbies, 
E though of the Ciftertian Order, were not diſcharged 


a 4-559 but quandiu in propriis manibus, and even not all 


But 38 Lands, 


_ thats, but only ſuch as were in them before the 
Council of Lateran, as is expreſſed i in that Council, 
| TheMethod which was held 5 „Hen. 2 Anno 1179. The = - 


of proving 


_—_ 7 proving 8 the Lands were purchaſed 1 


_ * before or ſince the Council of Lateran, is only by mM 


I before or | Payment of Tithes, which will induce a Preſumption | „ 


ö that they were 3 after; and per Curiam, the 1 


. Lateran, © Defendant was decreed to account, for that it ap- 
Anno 1179. peared . that the Lands were in Tenant Hands, and 


conſequently not diſcharged when they came to oH 5 T7 


8. Sir * Pbi ipps for the F. 


D E 


: Term. 8. Hitari 


1722. 


Rex v. Tollett di,, han 25, 1722 0 
'P 0 L L ETT was outlawed at the Suit of Baily, Vro 1 


Term. Paſche, 80 Geo. b 2 an Inquiſition was Money . 5 


| DT 
taken thereupon, and returned into the Exchequer ; at = 


1 a Levari Vacias iſſued returnable OZabis Hilarii An- an Outlawry 


no nono Geo. Regis, by virtue of which the Sheriff 727.0 Nad. 
levied one hundred and twenty Pounds. Craddocł, er. 
who had a Statute Merchant againſt Tollett for a 7 PO 
ſand Pounds, Maii 7, Geo. and was in Poſſeſſion of 
the Land, moved for Time to plead to the Outlawry 985 


and Iaquifition, and that upon giving Security, the . 


= Money in the Sheriff's Hands might be repaid to him, | 


| which was granted, and faid to be the conflant | 
5 Courſe of the Go Court of Eichoquer. * 


Cotes * Turner. Jan. « 1722. — | 


2 R Curiam, Where 4 Plea « Or 8 is over- Whether » 


ruled upon n and the Defendant anſwers jr be re. 
alſo Even by w * Combination) the Defen- quired before 


Exceptions 
dant be put in. 


* | 


14 De Term. S. Hilarii, 1722. 


—_—_— 


Jant is not obliged to put in a farther Anſwer until 
the Plaintiff has put in Exceptions for that Purpoſe ; 
but if the Demurrer is to the whole Bill, and over- _ 
ruled, the Defendant muſt anſwer according to the 


Rules of the _ without Exceptions put in 2 by 
the Plaintiff, 


1 Pricey. Lord Cmingay, Jan. 28. 


dae T HOUGH a Letter ſent by the Lord Chief Baron, | 


= 194 | Gold v. Frame. 
Io Debt for . 
2 Fine ſet in 


es 2 Manor, 


—— 155. 


Ee, Bill for a 


| Chief Baron. to a Peer is not ſuch Proceſs as ſubjects the 


: "Party. to a Contempt, yet it is ſuch Proceſs as gives 8 
Bill and the Party fuing it out, Priority of Suit: If a Man 


Cros Bill, 4 
Obe wall or files a Bill, and takes out no Proceſs upon it, if a 


ie ff cannot compel the Defendant to anſwer his Bill + 


= not be Croſs Bill be filed, the Plaintiff in the original Cauſe I 


"NOTRE no Procels.on his 


F cb. 1. 
N. an Addion of Debt for fifteen W ſet for a 


dhe Court of Fine in the Court of the Lord of a Manor, the 
—_— Court refuſed to let the Defendant bring four Shil- 


err dee! in Debt for Covenant, We Fr” 


| Cuba v. Forler. : F cb. 1. | 


In caſe of a \ 


and the Plaintiff has a Diſcovery by the De- 


bay Cofts, ceed; for by the Diſcos 


— the End of his 


Bill; and when he has had the Be- 


= 2 Ungs and two Pence into Court, c. as had been 


THEREVER a Bill is for a Diſcovery only, _ 


only, the fendant's Anſwer, the Plaintiff cannot reply or pro- 
any og very the Plaintiff has obtained 


very, and nefit of it in an ARtion brought at Law, and comes 


the Defendt 


| was the Oc} after to diſmiſs his Bill (which he muſt do, or the 
cobem of the —. 00 ; 5 Defendant 


3 Term: S. Elle, 1722. 5 125 


Pant will) foch Ila will be with Coſts 

to be taxed; which ſeems hard, ſince the Defendant 
was the Occaſion of this Pill by his falſe Plea below, 

and the Plaintiff there can be allowed no Coſts in 
ww Vide _ 4* © g* _— cap. 16. ſect. 23, 


Bate v. Hodges. Feb. 1722. „„ - 


ILL by the Rector of VV. areham in the County of rd, 
Kent for Tithes; the Defendant inſiſts upon this — 
Modes: viz. One Shilling per Acre for Marſh Land, *** Pl. 202. 
four Pence per Acre for Up-land, payable at Michael. 
mas, for Hay and all ſmall Tithes within the Pariſh 
(except Hops. Vota, It was admitted, if this Modus 
had been for "Tithe Hay only, or the Tithe ariſing „ 
on the Land, the one Shilling had been too ran. 
Baron Price was of Opinion this was (as laid) a void 
Modus; Page and Gilbert Barons, that it was good, 
and decreed accordingly for the Defendant. Againſt 
the Modus was cited Gro. Eliz. 139. Bury and Graſ- 


comb and Jeffreys, 17 e 1667 Gardener 


and #/ ict ford, 1704. For the Modus Smelter and RE 
BY — Hil. 1594. N | 


This G Tg Bate V. Hud es was hed Noo. . 


I 23, 1724, before Eyres Chit Baron, ans FRE. 
Page and Gilbert ow, and the Decree was reverſ- 3 


ed, dubitante Gilbert. ra 


SM After . upon a new „Bil and Cos Bill, LY 
the ſeveral Objections to the Manner of laying the 


laſt. were cured, and i it was allowed to be good at 
P 


— Tully 


126 De Term. S. Hilarii, 1722. 


197. Tall + v. Ailner. Feb. 11, 1722. 


r 1 by the Rector of n in the County 
1 Palatine of Lancaſter, for the Tithes of Ley 


Hemp, Flax 


and Hay, Ground formerly uſed as Arable, but (ſince) converted 


into Hay Ground: The Defendant infiſted upon this . 


Maodus-— That the Occupiers of ancient Tenements 
| within particular Vills, or Townſhips (expreſſed) 


within the faid .Pariſh, with their own Carts, Car- 
riages and Horſes, led and carried, and ought 8 


lead and carry @ Cart Load of Peat and Turf, from 
 Ulverflon Moſs to the Parſonage Houſe, for the Uſe 
of the Parſon and Rector, his Farmer or Deputy, on 


mus ab. ſuch a Day, or within the Space of every go Years, 
Wasen as they have or ſhould require the ſame, in full Dif- 


3 charge of all the Tithe of Hemp, Flax and Hay I 
growing or ariſing on the ſaid ancient Tenements: 
This was held to be a void Modus by three Barons 


_ abſente Lord Chief Baron Mountague ;) for a Cart 2 


Load is too uncertain; it may be drawn by two or 
fix Horſes; and there is no Right of Turbary al- 
ledged in the Parſonage Houſe, or in the Defendant's 
ancient Tenements. Sir Conflantine Phipps, Mr. 
Ward and Mr. Brown of Counſel for the Plaintiff, 


Serjeant Cheſſhyre, Mr. 3 and Mr. Bootle | 


for the Defendant. 


: At Serjeants Inn, Feb. 21. = 
198. : 15  Ligd V. Mackwor th. 


38 ILL for Tithe-wood : the Defendant inte that 
to beabove = it was Timber, but does not ſay that it was above 
20 I cars 


Growth, twenty Years Growth: Per Curiam, We will pre- 


unleſs the the ſume Timber to be above twenty Years Growth, un- 
contrary be 


32 2 1 the Plaintiff Proves the contrary. 


DB 


_ 


DE 


| Term. Paſchæ. 


; _ . —— 
£:y: ©). 2 


1 7 2 3. 


255. | 


Res v. 7er & & Newman. May 8, 172 3. 


FEW MAN \ was ebe to Toy ler d others, In what cee 


ES edi 4 
4 Y and Vewman committed an Act of Bankruptcy ; 3 38 
before a Commiſſion was taken out, the Creditors fall iſue. 


met in order to ſettle thei r Shares owing by Newman. 


e Taylor having executed a Bond to the Crown, taxes 


cout an Extent againſt himſelf, and upon the Inqui- Poſt Pl. 210. 
ſition taken thereon, „ was found indebted 
to Taylor; it was now moved by Mr. Bootle to refer 
the Ann, of entering into this Bond by Taylor 
to the Crown, and of taking out this Extent, upon 
a Suggeſtion that it was done with an Intent to ſtrip 
the reſt of the Creditors : But Mr. Attorney General 
oppoſed it with Warmth for the Precedent's fake, it 
never having been done before; and per Curiam, it 
was denied. W. B. The Chief Baron doubted whe- 
ther Newman, who was ignorant of the Tranſactions 
between the Crown and Taylor, {hall upon this find- 
ing be liable to an immediate Extent, but that rather 


a Scire facias ſhould firſt iſſue againſt Newman ; for 
there 


- 


128 De Term. Paſche, 1723. 
there is no Plea to this, as there is to a Scrre facias; 
per Baron Price, this was the regular Way : But how- 
ever, that upon Affidavit made, that Vewman was in 

a decaying Condition, and the King's Debt likely to 


+ . 2 + Vs. N 
Pn 


be loſt, an immediate Extent might iſſue againſt } 


Newman. Baron Gilbert thought this laſt was the 


right Method; for this is more than a Debt acknow- } 


ledged, in which Caſea Scire facias might be proper. 
Per Curiam, If a General Receiver pays over the 
Money to A. and this is found by Inquiſition againſt 


the Receiver, an immediate Extent may iſſue againſt } 


A. for this is the Crown's Money. Vide the Rules 
JJ 4 


«„ Sn v. Can. May 10 


_ - Superledew I Fa Perſon againſt whom a Judgment is obtained | 


toan Execu- 


tion gaint | fſurrenders himſelf in Diſcharge of his Bail (as for | 


at what 


a Priſoner, | Inſtance, in Micbaelmas Term) and the Plaintiff does 


Time it hal not proceed againſt him in the mean time, the De- | 


iſſue, 


fendant may have a Swperſedeas to the Execution 


againſt him in Trinity Term following. But nota, | 


the Practice is different in B. R. and C. B, © 5 


Aſart means D IL L for the Tithe-wood of all extraparochial 
bed wang AF Lands within the Foreſt of Dean, by virtue of 
mate fr for a. Grant from King Edward the firſt of all Tithes | 
Aiiſſuing de Afartis within the Foreſt de novo aſſartatis 


& aſartandis; but by the Proofs it appeared, that | hy, 
| theſe Lands never were grubbed up, but were always | 


Wood-lands, and no Tithes ever paid. 
DENG Mota, 


- Term. Paſche 1728. | 129 


— 


—— . —— 


Nora, The Debate in this Caſe was principally Fo#Þl. 396: 
upon the Meaning of the Word * Aſſart; and per 
Curiam, it is only ſuch Lands as have been hn: ! 16 
up and made fit for Tillage ; and the Bill was diſ- 

miſſed. Sir Conſtantine Phipps for the Plaintiff ; 

Mr. Bootle and Mr. LE ard + for the Defendant. 1 


e Coates. May 10. ns. 


IL 1 by the Plaintiff a as Leſſee of the infpropelite Whether a | 
Rectory of Vormanby in the County of Lincoln, 1 8 


under the Dean and Chapter of Lincoln, for Tithe 11 — 
Hay: It was inſiſted upon for the Defendant, that 
the Plaintiff (being a Lay Impropriator) had not ſet 


forth a ſufficient Title; and upon thqat the long con- 


| troverted Queſtion, whether there was any Difference 1 
between a Lay and a Spiritual Perſon (claiming Tithes) 5 | 
woas revived: But it was not now determined; for, 


per Curiam, the Title was well enough ſet forth in N 


3 the preſent Caſe. 


The Deſentſkne inſiſted t upon a | Modus of four Shil- broke : 


zz lings payable at Eaſter, in lieu of Tithe Hay ariſing parable is = 
| on his Farm and other Lands particularly ſet forth : Hay _ 


* Hay of a 


But per Curiam, This is a void Modus, becauſe it Fam, di- 


* may introduce a Fraud; for if a Farmer ſhould turn Hedey; 


i All his Arable Land into Meadow, he would be diſ- AntePl. : 3 3 


OW 


charged of the Whole for four Shillin gs; beſides it is 
too uncertain, it not being certain what a Farm con- 
ſits of. Mr. . ard and Mr. Brown for the Defen- 


EF dant ; Sir Conſtantine Phipps for the Plaintiff, 


ey 8 Verb. Aſſart. 8 1 9. Stat. 4 'E 4. I. 1 Ma- 


ner. Regifter. Du Freſne, Verb. Aſlart. Blunt's Dict. Verb. Aſſart. Jacob's 
Dict. Verb. Aſſart. 


+ Mr. Ward ſaid the Word Aſart was derived either from « exarando or aſſe- 


3 82 Robinſon 


rendo Maner”. 


A 


De Term. Paſch#, 1723: = 
203. Robinſon V. Jago. May 22. 
The Mort- HERE was a Bill filed to redeem a perpetual | 
W 3 Advowſon that was mortgaged, and the Incum- 


8 bent dying, the Mortgageor moved, before the An- 
to the 
Church: ſwer came in, that the Mortgagee might preſent the 


* Nominee of the Plaintiff the Mortgageor; and ſo it 


: Dawling. 


Stat. 6 Geo. 


was ordered per Curiam, as, it was ſaid, was uſual, 


eſpecially where the Plaintiff will give Security to re- 


deem, or bring the Money into Court, as was now | 


offered. 1 


"hw: v. Eullagay. M ay 2 3 


AJ I R "IR Phipps moved to ſtay tains; = 
before two Juſtices upon a Seifure of Brandy, 


> and the Waggon which it was put into: As to the 

| Brandy the Juſtices have Juriſdiction by the Stat: || 
= Geo. cap. and ſo they would have as to the Wag 

gon and Horſes, if they had been running Goods | 


from the Water-ſide; ; but here the Brandy was taken 3 


in at Southwark, to be carried to Alverſtole, and 
therefore the Officer who ſeiſed, was ordered to ſhew | 
Ciauſe why there ſhould r not be a Writ of "me Aj 


| for the e Waggon. 


CITY : 


"rinitatis, 


Term. S. Tri 


1723. 


Z vun V. Grobe. Jane 14. 1723. 2096. 


2 Lev. 93. 


out Execution; the Record alſo having never been Jaye: 383, 


. tranſcribed (it was ſaid) the Lords could do nothing 7 2 0 Uh. 


E f Offory. . 
upon it: But per Curiam (abſente Price Baron) If the +"... 


Prorogation i is a Superſedeas, you may take out Exe- Lordsrgthof | 


cution without applying to the Court; if it is not, J%3e 187% 


we cannot grant the Motion. What the Lords do See Exche- 


in their judicial Capacity, goes over from Seſſion to er _ 


Seſſion, as Matters below do from Term to Term; 


and the Motion was denied, being _m_ by M r. 
Kertleby and Mr. Raby. 


Rodd 


w. R 1 T of- Error was brought, upon a Jud: 7: Provog gun = 
ment in Treſpaſs, into the Houſe of Lords; perſedeas to 


. the Hauſe being prorogued, the Writ of Error (as Error in th A 
was alledped) was expired; and therefore it was now Houſe of 


moved by Sir Conflantine Phipps, for Leave to take _ 


4 P* 4, | ; fy 
_— 7 N . 4 u# 
+ 4 4 5 | 75 þ = 4 
: * * . 
* WR” 1 
a N 2 a 1 


— EE 


132 De Term. S. Trinitatis, 1723. 


— 


2066 Rodd v. Lord Coningsby. June 19, 1723. 
ENT | | * 


1 RESPASS for entering the Plaintiff's Houſe; 
pleadable, 1 the Defendant pleads the Houſe was holden of 
mages only his Manor of Marden, and that it was Ancient De- 


- where Da- 


due lecover- meſn, and all Actions, &c. ought to be tried in Cu- 


.. 


= of Lands in 


rid Vianerii; the Plaintiff demurs. Per totam Cu- 
riam, Judgment for the Plaintiff; for wherever Da- 
mages only are to be recovered, and an Action is 
contra Pacem or Vi & armis (though the Title may 
come in Queſtion) Ancient Demeſn is not pleadable. 
Mr. Willes for the Plaintift; Mr. Raby for the De- 
CWC 


107. BT BEN the Grantee of the Tel Fines inthe 
Fines levied _ 
| thePurchy Gildable : It was inſiſted on Behalf of the latter, 


agen that the Fines of Lands levied of the Gildable, though 


bavethePoſt within the Dutchy, ought to go to the Grantee of |} 
A abr. the Gildable. Mora, firſt, If they are Lands held ia 


| e kae Capite, they belong to the Gildable; 2dly, Though 


; 109. A Place is in the Vomina Villarum, yet it does not 
Fo, follow thatthe whole Towns Dutchy Land. 


Party can re- 


i 20 |  Shenton v. Jordan. June 27, 1 723. 1 
for Stock, the | 


cel no Plaintiff at Law having recovered fix hundred Pounds | 
— than the Depoſit, it appeared by the Pleadings 


pot now, that the Contract was thus; Memorandum, 
© that Jordan has ſold to Shenton ten Shares in Welch 
Copper for next Opening of the Books, at eighty- 
„ ſeyen Pounds per Share; for the Performance of 


r 


Dutchy of Lancaſter, and the Grantee of the l 


tract for Sale of ten Shares in elch Copper; the 


. * . 
c _— » 4 — — — C 
= 
_ — — WP 
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« which, each Party has onde two hundred 
« Pounds in Long's Hands. Mora, If either Party 
ce does not perform the above Agreement, to forfeit 
ce their Depoſit. And per totam Curiam, - the Plain- 
tiff was relieved on paying the two hundred Pounds, 
for that the Plaintiff at Law ſhould have recovered 
no more than the two hundred Pounds Depoſit: But 


5 * for this . an * — 


At « Serjeats nn, July 11, 1723. 


' Reignolds v. Vincent. „ 


B I LL for Tithe (inter 4, of Landed the Defen- Thea 


| Weeks ol 
it is uſual to tithe them not until Auguſ, and d 


the Plaintiff it was ſaid, that by the Defendant's own can 
Proofs it a * they generally then are but three * 


and cannot hve 3 the Dam; but —_ 


"Wes 


F times not until Michaelmas; but the General Rule is 
do tithe them when they are capable of living with 
| out the Dam. And per Carlem, the Cuſtom infifted 


upon by the Defendant i is W 3 * decreed 


for the Mlaintill. 


dant inſiſts that it was cuſtomary to tithe their 25 8 


Lambs at St. Mark's Day (25th of April:) But for * 


DE 


Term. S Michaelis, | 


3 


1 


| _ Extentin 
Aid for the 


© UnderTrea- preſſed for the Ki 


ſurer of the 


Board of 


; Ordinance, | 


Vide Hard. 


226, 404- 
Ante Pl. 199. 


1723. 


Rex. v. ner. 


of Ordinance, to whom Money had been im- D 


_ chant, and became indebted to Lanſdell by Bond for 


one thouſand fix hundred Pounds on private Account; 
| Lanſdell apprehending that Enderupp was declining & 2 

in his Circumſtances, got an Extent againſt himſelf, |} 
and upon the Inquifition taken E con this Bond = 7 


from Enderupp to him was found; upon that he ap- 


plied (making an Affidavit before on Price at his 


1 1 Enderu 2 was likely to become inſol- 
vent, having told him 

nor give Security, and was ſelling off his Effects in 
order to withdraw himſelf, c. much according to 
the common Form, but did not ſay he abſconded} 
for an immediate Extent in Aid againſt Enderupp, 
which was granted March 1, 1721. Now this Day, 


being the 12th of November 1723, it was moved to | 2 


diſcharge this Extent; firſt, becauſe Lanſdell was not 


an Officer within any of the Rules to intitle him to 


this 


A SDELL was Un We of thi as . 


ing's Uſe; Enderupp was a Mer- VT 


could not pay the Debt, * 


add Term. S. Michaelis 1723. = = 


this "TY T 0 this it was anſwered per Curiam, 
That Money has been impreſſed to him, and he is 
an Accountant before the Court. Secondly, The Af- 
fidavit is not in the common Form: To this it was 
anſwered per Curiam, there is no certain Form of | 
Words preſcribed in Affidavits for Extents. Thirdly, 
It is not according to the Rules of the Court of the 
15th Year of Car. 1. nor of the 35th of Car. 2. 
To this it was anſwered per Curiam, An Extent in 
Aid being Prerogative Proceſs, is always under the | 
Care of the Court, and they have a diſcretionary 
Power over their own Rules; ; they will not indeed 
let the Prerogative be made an Handle to get in a 
private Debt. And fourthly, It was cbjected that a 
HScire facias ought to have gone ; but this ſeemed to | 
| have no Weight, later Practice being otherwiſe ®. _ 
80 Price, Page and Gilbert Baron (only in Court) 
denied the Motion, for that the Extent was re larly 
| ſued out, but if not, would not have {et it ande! = 


this Caſe, becauſe Enderupp had come to an Agree- 
ment with Lanſdell the Day after he was in Cuſtodyj; 
and alſo a reaſon of the "ng W after the 


- Extent +. 


In Cant Seace”. . 
Caßpu. v. Harris. e 5 3 : 


'N | this Caſe theſe Rules were Jaid 1 by 8 If Contra 
Gilbert in relation to Contracts for South-Sea Stock eee 


be executed, 


or Subſcription : Firſt, That if a Contract be execu- — 
ted, a Court of Equity will not unravel or break teak i 


break into it, 


int 0 it. Se if executory, 
condly, If it be only executory, and a | Plaut 
Two other Objections were 8 firſt, That the Extent ought to have IS = 
been moved for in 5 Second, That it ought not to have extended to An- "Py EN 
dierupp's Body: But theſe were over-ruled as well as the reſt. | 


+ Ina like Caſe between Bradley and Bowling, Jan. 26, 1725, the eme Ot 
Jections were made to ſet aide an Extent, but over-ruled per totam Curiam. 


Man 


— De Term. S. Michaelis, 1723. 


. 


Man comes to have it carried into Execution, there, 
a Court of Equity will not aid the Plaintiff, but leave 
him to ſuch Remedy as he can have by Law. 


ih Gan” race. - . 


212. Smee & 22 v. Eliz. Martin & Spakeman i} 


gion not to be 


„ MARTIN in April 1700, by Will deviſes to 


daha ut his Son Edward one hundred Pounds, not to 
be paid until he came of Age, and in the mean time _ 


tian ſhall be five Pounds per Annum to be allowed out of the Pro- 5 
allowed to his 


be is of Age, 
no Deduc- 


e, &c. 
137. 


. Abigail this one de Pounds, * GY oh De- | 


Mother for duce of the perſonal Eftate for his Maintenance, and 
bis Mainte- 


made his Wife, the Defendant Eliz. ſole Executrix, | 
and died: Edward, when he was an Infant, went to 
the Eaft-Indies, where he came of Age in the Year | 


157500, and made his Will in the Year 1912, and | | 


then died there. By his Will he gave the Plaintiff | 


fendant Spakeman ſole Executor, who proved the : 


7 Will according to the Method in the Ea/t-Tndies, 


5 and at the Charge of the Defendant Elix. proved it! 
again in the Prerogative Court here; and now the 


dred Pounds Legacy; the Defendant Elix. in her 


STE | Anſwer infiſted that ſhe had, when her Son Edward | 


Plaintiffs preferred their Bill here for this one hun- | 


nd in fitting and ſettinghim out for the Eof-Indies, | 


and in other Neceſſaries for him, more than the one 


hundred Pounds. But per Page and Gilbert Barons 
 _ (only in Court) No Deduction ought to be made for 


this; for the Mother, by Nature, ought to provide | 


for the Maintenance and Education of her own Son, 
2 Vent. 346; beſides, it appears plainly the Inten- 

tion of the Teſtator, that this one hundred Pounds 
ſhould not to be touched until Edward came of Age; 


for Þ 


De Term. S. Michadlis nent ; 37 


6—— — 


for there was an yearly 3 in the mean time 
of five Pounds, and it was at her Peril that ſhe ex- 
ceeded that; and the Plaintiff had a Decree for this 


one buodied Pounds, with Intereſt from the Date of 
Edward's Will. 


Lag & Us v. . Gardener. Nov. 11, 1723: 1 


I L L for a ** of- one My TT" five hundred Wee * 


viſion is 


Pounds given to the Plaintiff Sarah by the Will made by 


1 of * Father, who made the Defendant, his Son Ty 


pay a Debt 


and Heir, Executor; the Defendant inſiſts there are ER. 
Os rea AD ras 
not Aſſets nt to anſwer the Whole, and to % 


a Term for 


1 Y = 
make out the Deficiency ſays, that the I ec upon 3 . 


| the might otherwiſe have; and that he the Defen- 


his Marriage with his laſt Wife conveyed a Freehold fate ſhallnot 


| Eſtate, and alſo a Term for Years in the Sun Tavern >, == * 


in Holborn to Truſtees, to raiſe one thouſand five poſe, ſou 


hundred Pounds for his Wiſe, in full of any Demand _— 


duaant had fold the Term for Years, and thereby raiſed 
the one thouſand five hundred Pounds, and paid = 


© Gime © the Wife; and therefore the Reſidue of the 2 Salk. Hera 


| perſonal Eſtate - wha not ſufficient to anſwer the whole Merrick: 


3 one thouſand five hundred Pounds Legacy now de- 


manded, But it was decreed 


per Guriam (Price, 


2 Ke and Gilbert Barons) That the Executor ſhould — 


not apply this Term to the Payment of the Widow's 
one thouſand five hundred Pounds; but the fame 

| ſhould go, in caſe of Deficiency of other perſonal 

Aſſets, towards Payment of the Debts and other Le- 


| = gacies, and the one thouſand five hundred Pounds 


given to the Widow (but now paid) ſhould remain a 
Charge on the Freohats Eſtate. 


: 


2 =S an Exemption for his Eſtate called H ilderflon, and 
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fy Lloyd v. Mackwerth. Nov. II. 


Tuo Defen- B ILL for Tithes againſt two ; the Defendants an- 
rg ks {wer ſeparately, and there were ſeparate Exami- 


_ nations; one Defendant made Default, and there was 
u 


Decree - NOW a Irrer againſt the other with the whole Coſts; 
Sint e and the Court would not diſtinguiſh as to the Coſts ; 


— _ Coſts. between the two Defendants, but left Mackworth to Y 


get his Contribution from the other as he could. | 
But notas this, as it leems, « can only be by Bill. 


—— Oy 172 3, Sir Robert Eyre Enipht, | 


one of the Judges of the King's "Bench, ap- 


rr Lord Chief Baron in the room of Lord 1 


Chief Baron M unzagite « deceaſed. 


+ AION 2 
from err 


ILL for Tithes in the Pariſh of Varton in the 
County of Lancaſter; the Defendant inſiſts upon 


| tenant for his Right of Common ſans Number in Tealand, 
which Eſtate was Parcel of the Abbey of Cockerſand, 9 


| one of the greater Abbies; which Exemption was F- 
- 1 Mod. 216. proved: But it was objected for the Plaintiff, tat 


the Common is only a Profit apprendre out - other 


Land, and an Exemption cannot ariſe for an Appen- 


daney or an Appurtenancy. But per Curiam, We 
will make no Diſtinction between the Common and 


the Eſtate; and decreed for the Defendant. = 


Gregory 


——_— — 


—_ 


De Term. S. Michaels, 1723. 88 139 


N 


Gregory qui tam v. Hunt. 1 
Nov. 22, 1723. 
PpON a Motion for a Writ of Appraiſement and Jurielen 
A Delivery for a Cart and Horſes ſeiſed for car- — og 
rying Tea and Coffee, the Cuſtoms not being paid, B 
there being a Proceeding againſt them before two £:4, upon the. | 
Juſtices, purſuant to the Stat. 8 Geo. cap. 18. which * 
refers to the 6% Geo. cap. and alſo to two Statuts 
89 Anne. Per Curiam, Though the Statutes (having 
no negative Words) do not take away the Juriſdic- 
tion of this Court, yet the Party has his Election to 


* proceed here, or before the Juſtices; and that being 


Ewes were kept by the Defendant in the Pariſh of 


now attached in the Juſtices, and there not appea-. 
ing to have been any great Delay, they denied the 


Bes v. Ellis. Nov. 25, 1723. uy. 


5  N a Bill for Tithes a Queſtion aroſe whether there Whethy 


P ens | "a Fraud or not 
was Fraud in tithing Lambs, on this Caſe: The in tithing 


3 Pl Driffeld in the County of York (where the Demand More 913. | 


lay) all the Year, until Chriſtmas, when they were ag ä 


Lane 16,17. 


ready to drop their Lambs, and then were removed 1%. 197. 
into the Pariſh of Hern (where there was a ſmall F. N. B 317. 


| Modus only for Lambs) and there kept till Lady-Day Bro. Difncs 


* for Convenience of Forage, as inſiſted upon by the a 


Defendant, and at Lady-day were brought back to 


Diriſfield. Mota, There was no Demand of Tithe | 


pro rata, and guere if there had, if it could be de- 
creed; for the Tithe of Lamb muſt be paid where Tibeof | 
they fall, and is not a diviſible Thing as Wool is. diviſible as 
Nota, The Land in Slern was the Defendant's own. e. 
Per Curiam, Here is not a ſufficient Proof of F _ 
an 


—— 
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. = the Plaintiff 8 Bill was diſmiſſed : But Page and 
„Gilbert Barons thought, at firſt, it might be proper 
5 to ſend it to an Iſſue, to try whether Fraud or not 
Fraud, and whether this had been the uſual Method |} 
of the Defendant's Courſe of Huſbandry ; but, after- 
wards, 8 concurred with Baron Price. 


„ Fuller qui tum v. Jackſm. 
| =” Information | | PON a Trial upon an bn for 1 b i 
3 . ing Teas, c. from Offend, not being the Place 
eme. of their Growth, Gc. contrary to the Act of Navi- 
=—_ the AG! of gation ; the Maſter of the Ship was produced as Evi- 


; of theShip that the Ship, &c. being forfeited by the Act, aswell | 
| robes Wit as the Goods: by the Fault of the Maſter, he thereby | 


5 r ſwears to diſcharge himſelf in Conſequence : And 1 


this Objection was — by Page and Gilbert Ba- 
rons, before whom it was tried at the Sittings after 
 Michaelmas Term, 1723, at Weſtminſter. | But nota, 
This Objection had never been allowed before, eſpe- 
_ cially if there had been no Information againſt the 
Ship, Sc. 


Jection was made to the Maſter of a Cart (which by 


and was not allowed *. . 


oo 1 Caſe of Rickſm qui tam v. Sandforth, Feb, I7, 1724 at the Sittings 
after Hilary Term at Weſtminſter; on a Trial upon an Information upon the 


the Ship was offered as a Witneſs for the 8 but was refuſed 4 
Chief Baron Eyre, for that by the third Section Abettors were liable to a Penalty 


of ſive hundred Pounds, and the Maſter liable to a Proſecution (though no Pro- L 
HR ER 


The 


dene for the Defendant; but it was objected to him, 


nes. is become reſſ ponſible to the Owners, and therefore * 


And at theſe very Sittings the ſame Ob- 
the Stat. 60 80 Ges. is forfcited for — * = 


ch and 10th 3- cap. 10. ſe. 3. for importing India Silks, &c. —  Z 
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The Biſhop of 


London & Beaumont v. 219. 
Nicholls. 


B ILL by the Biſhop of London and Beaumont, as * 
Sequeſtrator during the Incapacity of Mind of the Biſhop 
Barefoot the preſent Incumbent, for Tithe-wood in CO 
the Pariſh of Birchanger in the County of Eſſex : ring the In- 
The Defendant demurs, for that it does not appear, cht Inc.. 5 
that either of the Plaintiffs had any Title; and it was bent, di- 


1 upon by the Counſel for the Defendant, that — 


= to take care that the Cure be ſupplied, and the Pr 


want of ma- 
| (now, fince the Diviſion of Pariſhes) the whole Right Lage ln- 


to Tithe was veſted in the Rector, and the Biſhop — 3 7 


had nothing to do with the Right (even ſince the TR —_— 
Stat. Hen. 8. which relates to a Vacancy but only Cited for the 


Defefidant, 
2 Vent. 35. 


8 fits ſequeſtred for that Purpoſe; and the other Plain- Mich. 1690666. 


mY 4 Banks ##d 
tiff was only a Sequeſtrator, who, as it appears by the 8 hs 
Form of the Sequeſtration, and by his own ſhewing — Ag 


in the Bill, was only an Agent or Collector; beſides, oaly guad; 


Weed his right Senſes; and if he ſhould exhibit bis 


the Incumbent Barefoot ſhould have been made a ne 
Pare, for poly, at this time, he muy have recon 


Bll, a 1 „ Cited for the 
Bill, a Recovery now could not be pleaded in Bar of Plante, 


bis Demand. Baron Price was of Opinion, that no n Ba. 


Dtecree could have been for the Plaintiff, if it had ler v. Fach- 


been a Sequeſtration during the Vacancy, nor can ju 54... 


there be in this Caſe: But Page and Gilbert Barons Shan. Srl. 
were of Opinion the Bill had been well eneugh, if gg. =» 
Bare ſoot had been a Party, either in Perſon or by his Vide » Mod. 


Committee; and the Bill was diſmiſſed, but without 2 Mad. 256 : 

Coſts, the Want of Patties not being expreſly aſ- 

ſigned as Cauſe of Demurrer. And nora, the Words 

(and for divers other Cauſes, c.“) were not ih 
the Demurrer, as they ſhould have been. 


wich & But- 


D E 


Ter m. 8. Hilarn . 


"as - 
= | Pugh v. 2 8 
. An Officer of the Navy Office, was ſerved PY 


a Subpena to attend as a Witneſs on the Be- 


Dur half of the Plaintif; he attended two Hours, and | 


Ru then went away before he was examined, by reaſon 


. whereof the Plaintiff was nonſuited; aire = 


_ 2 era was now moved, that an Mien of Contempt 


i mint go againſt 8 but this was oppoſed, becauſe | 


= Eliz. Ss * And or * the Motion was 


_ cee v. 223 Jan. up. 5 
_ HIS S came on upon a Rehearing, but the | 
not jumper : 


=—— Petition was for a Rehearing upon the Minits, 
pon 
Nis and the decretal Order never was drawn up; for 


which Reaſon the Court would not permit the Plain- I 


* But i in the Caſe of Treuklefome V. 8 May 8, 1729, This Court in 
the like Caſe granted an — becauſe an Action was ſo en and ha- 


Zardous, WM | 
tiff 


there is aproper Remedy given in this Caſe by the Stat. 


F Doffor Bennett v. Treppaſs & d. Jan. 31. 


de W of Goods; it was now moved to diſ- commu,ꝭt 
a, charge him out of Gaol, upon an Affidavit that he for aiding if | 
was not concerned in the Running the Goods, and Gan ck 
that he offered good Bail: But the Court denied to Bail, without | 
| diſcharge him without giving Notice to the * "Iz 
Lu of Peace, and allo bringing his Habeas ae © bringinghis| 


ment of Tithes, or Sums of Money in lieu of them, ced upon 
for Houſes in London, according to the Stat. 37 Hen. n a 
S8 - It was now moved, that the Plaintiff ould ro- ther any Va- 
duce at the Trial the Books of the former Rectors; N 
and although it was objected, that theſe were pro- e . 
perly private Books, and the Plaintiff's own Evi- Hofe in 


— —— 
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tiff to — Is ordered the Plaintiff to * up 
the Decree, and rehear upon that. But nota, there 
have been often Petitions for rehearing on the Mi- 
nits only. 


Rex V. Norton. . 28. 0 222. 5 


FORTOWN was / committed to Lincoln Gaol by a The Court 5 
Juſtice of the Peace, for aiding and aſſiſtng in charge One 


by a Juſtice 
Goods, u 


uſtice, and 


_ Habeascor- 
— | 


223. 


A N . was e in this Cauſe, to try whe-1 Hide of 


ther there had been any Variation in the Pay- —_— 


Iſſue, whe- 


5 been, as to 


in 


3 dence, yet as they had before been produced at the London. 3 


1 5 Hearing of the Cauſe, and as the Iſſue to be tried is 
do inform the Conſcience of the Court, the Jury 
ought to have all the Light the Court can give them: 


So per Curiam, the Plaintiff was ordered to produce 
theſe Books at the Trial, | 


Lasco 
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224. Laſco & al * Moy ; 
One of the FTER the Bill was filed, and the S 0g 
. . out and ſerved, but beer the Return thereof 


- - therProceeds One of the Plaintiffs dies; the other Plaintiff, with- 


 winout i out reviving, takes out an Attachment, and it being 


e in the Vacation-time, che Defendant could not apply 
abated, 


will ave It was now moved on the Behalf of the Defendant, 
Advandtage 


a to the Court, but was forced to put in his Anſwer: |} 


If Kot the that the Anſwer obtained from him in this Manner 


Hearing: might be taken off the File, for there muſt be a Bill 


of Revivor, unleſs it appears that all the Matter in 
Demand by the Bill ſurvives, which it did not in this 
| Caſe. But the Court would not do it, for t they ſaid, 


If the Plaintiff is irregular, and the Suit is abated, | 


: the Defendant will have the . al it at the | 


o Clerk v. eue, & 1 F cb b 


Bill by a ws! I ILL by the Vicar of E 


ynſba am in u the County of : 


3 = Oxford for fix Years Tithe Herbage and Furze, = 


' of a Cloſe called Amberry alias Hanbourough Cloſe in 
the Pariſh of E ynſbam : The Defendants inſiſted, that 


they did not know that the Vicar was intitied to 


theſe Tithes, that they were informed no Tithes 
thereof ought to be paid to the Vicat ; but that the 


. great Tithes, Herbage, and Furze, (if any was due) 


belonged to the Impropriator; and then ſay, that it | : 
was Part of the diſſolved Abbey of Eynſbam, and ex- | 


empted by the Stat. 


out by his Proof, hae the Vicar was intitled to all 
ſmall Tithes within the Pariſh, that the great Tithes 
were conſtantly JO. to the Impropriator, and gave 


319 Hen, 8. The Plaintiff made 


one 


D⸗ Term. S. Hilarit, 1723 3. 


— ——— 2 - ww - 
—_— : 
* 


—_— 
— 


one 13 wid Wr Years < a cs 
with the Vicar for the Agiſtment Tithe of this Cloſe. 
The Defendants Proof was negative, that they never 
knew Tithe paid for this Cloſe ; and although it was 


7 objected, that a Vicar ſhould have made out a fuller 


Title to the ſmall Tithes, yet the Court were of 
Opinion it was ſufficient ; and decreed the Defen- 
dant to Account. | 


Jobs Buther and Elizabeth his Wit: 4 
againſt Peregrine Gaſtrell, Eq; B. 
chelor of Laws, = Judg E-- x the Con- N 


4h Rory Court of 2 _ eb. 8. 


. 0 H N B U TLE R was libelled in the Spiritual Prohibition. — _ 


; The Mar- 
Court of Cheſter for Inceſt, in marrying Eliza- rage  - 


| Beth Lownds, who is the Siſter of the Mother of Han- Mo wit 


his firſt 


nab Butler alias Berrington deceaſed, who was the Wiſes Mo- = 


T late Wife of the fame John Butler, who in Mich. ; ors 


E Term 69 Geo. came and ſuggeſted for a Prohibition, 8 . 5 
that his Marriage with Elizabeth his firſt Wife's Mo. — 


ther's Siſter was lawful, ac per Legem Leviticalem mi- _ a Con- 
ultation 


1 nuim prohibitum, "and was lawful and good by the awarded. 


- Statute ; and that although he had pleaded this Mat-. 


— and offered to prove the ſame, yet the Defen- 
dant refuſed to admit that Plea, and endeavours o 1 
diſſolve the Marriage contra divinam Sententiam, 8 
1 Regis Contemptum © Exheredationem & contra ſor- 
mam Statuti, And upon hearing Council on both 
Sides the Court ordered the Plaintiffs to declare in 


Th Prohibition, that it might come judicially before the 


Court, and be determined in a ſolemn Manner. And cm 
it was argued by Mr. Bunbury on the Side of the 
: Detendant, that a Conſultation ought to be granted. 


Pp The - 


- 


De OR * TOE, in 


—— 


The Queſtion chat ariſes upon this Record is, whe- 
ther the Marriage of the Plaintiff John with Eli- 


zabeth, who is his firſt Wite's Mother's Siſter {Mater- 


7 


tera, i. e. Aunt) be a Marriage within the Levitical 


Degrers.. 


For that is the Rule the Temporal Courts will 

govern themſelves by, if it be extra Gradus Leviti- 
cales now ſince the Stat. 3 2 Hen. 8. cap. 38. they 
will prohibit where 83 is any Proceeding in the 


. 9 Court to impeach A ſuch * 


But bile that Statute no Prohibit tions were ever 


granted, but Cauſes Matrimonial were intirely left to 


the Juriſdiction of the Spiritual Court, even after the . 


Scatutes of the 2 50 Hen. 8. cap. 22. the 289 Hen. 8 8. 
5 cap. 7-and the 260 Hen. 8. * 16. . 


5 The firſt of which Statutes engl, that a Separa- : 
„ by definitive Sentence in the "Ul itual Court — 
— without Frohibition or Appeal. 


. tioned i in the former Statute, © * carnall by known, Sc.” 


But this is nga by the 280 Mis 8. and; 7. 
44 (which i is ſtill in Force) and adds, in the Caſes men- 


5 The 280 * 8. cap. 16. makes good all Marri- 3 
wo ages (not prohibited by God's Law) where there was 


no Divorce before the third wy" of MN, ovember 4 * 
| 269 Hen. 9. 


— „ The Words of of the Stat. 32 E. 8. cap. 28. n no — or 


B 
| the 2 Ed. 6. cap. 23. and by the 1 0 2 P. C. M. cap. totally repealed ; but by 
— Sa . — cap. 1. it was revived rr. 


And 


Prohibition (God's Law except) ſhall trouble or impeach any Marriage without 


the Levitical ces. Nota, This Statute, as to Precontra#s, was repealed b 
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And even ſince the Statute 3 20 Hen. 8. the Judges 
of the Temporal Courts have very unwillingly granted 
Prohibitions in Cauſes Matrimonial (the Reaſon of 
which ſeems to be, becauſe Marriages were origi- 
nally of Spiritual Conuſance *) and that if it was 
now Res integra, they would not do it, but leave 
them to the Deciſion of the Spiritual Court - and 
ſo it appears in the Caſe of Harriſon and Dr. "i n 464: 
| well, as reported both by Lord Vaugban and V. entris, 3 _— __ 
and in the Caſe of Good and Hill, F. augh. 304. . 


But 2 as e have Lawn Gn Inſtances of "OY 
5 hibitions granted in Matrimonial Cauſes ſince the 
Stat. 329 Hen. 8. that Practice is not now to be al- 
tered; for it muſt be admitted, that that Statute has 
, mace the Temporal Courts Judge of the Levitical 
Degrees in conſequence of theſe Words, « That no 2 
| © Reſervation or Prohibition (God's Law except) 
„ ſhall diſturb or im peach any Marriage without the 
TLevitical Degrees.” And that no Perſons ſhall be 
1 admitted to any Allegation or Plea in any Spiritual 3 
= Court, contrary. to that Act of Parliament. 


5 is that the T emporal Courts muſt take Sab 5 
5 of what the Levitical Degrees are, before they can 
| know whether the Plea or Allegation in the Spiritual 
Court be without the Levitical Degrees, or © contrary ” 
* the Act of Parliament. 


But ſtill this I it as it was before the Statute, 
as to all Marriages within the Levitical Deen, and 


De Cauſe Matrimoniali, Curia Regia non 11 intromittat, feds in Foro E 41%. 
aftico debet placitum terminari. Bracton lib. 2. cap. 20, fo. 7. And ſo it appears 
2 by the Statute Circumſpette agatis, 13 Ed. 1. That the Temporal Courts ſhall not 
| bold Plea of Things gue ſunt mer? ſpiritualia, viz. pro Fornicatione, Adulietio, & 
hrjuſmodi. And Lord Coke, in 2 Inft. 488. in his Expoſition ſays, theſe are put 
* for . but extend likewiſe | to inceſt and Solicitation of Chaſlity. 


therefore 
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ee the rike en of the Spiritual Court as to 
them ſtill ſubſiſts; and the Temporal Courts, when- 


ever they find that the Proceedings in the Spiritual 


Court are in relation to a Marriage within the Leviti- 


cal Degrees, never interpoſe, but leave them to that 
Juriſdiction they had before the Stat. 329 Hen. 8.* 


ſo that it brings it to what res before _ is the 


8 Queſtion i in this VIZ. 


This Propoſition may be laid * that will 1 . 
be controverted That divers Marriages, which are 
not expreſly ſpecified either in the 18th or a0tu 
Chapters of Leviticus, or in the Stat. of the 32% or 


5 any other of the Stat, of Hen. 8. (mentioned belive) : 


yet are moſt certainly prohibited by the Levitical | 
Ta, and conſequently by the Stat. becauſe they | 

come within the ſame Degree, and conſequently fall 

under the fame Reaſon as thoſe 5 GO; pace 


0. of this, many Inſtances may be given: 


1 * the Son to marry the Mother 3 is s within the = 


expreſs Protubition. | fo Ss 


5 within the Degree prohibited. 


” 


2. T he Marriage of the N — with the Aunt i is $B 
within the expreſs Prohibition. 5 


* And even at this Time the Loyalty of Marriage is to be tried by the Biſhop” . 
Certificate upon an Iſſue Accoupled in lawful Matrimony or not, as in Dower, 


Appeal, &c, — the Factum of — tried ä 1 Inft 
But 


134. 4. 


Whether this is M. Marriage within the Levitical * 
Degrees or not? - 


Bunt for * Father to marry the Dingle ks is not | 
1 3 prohibited, but is in n as being . 


by * 
. - 
* * ll 
Fas. 4 
» F a _ 
wy * , 
» ; | * 


— 


1 1 
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— 


But the Marriage of the Uncle with the Niece is 
only implied, as 1 4 within the ſame Degree. And 
many more might be put. 


All which fall adi this Rule of Prohiliition i in 
2 Inft. 684. RQuia eandem habent Rationem Propin- 
quitatis cum eis you nominati m Probibentur. 


Taking it en for nn that Martinges | 


5 within the Degree of the expreſs Prohibition are 


| hibited by the Levitical 5660 and that the 8 1 
makes no Marriages good, which are within the Le- 


vitical Degrees, it remains next to be co 


which Rule 1 in 1 the Leviticul Law extends to this Caſe, Z 


a it is this ! Proibiziqn in the I 8th Chapter 7 
Leviticus, Verſe 14, Thou ſhalt not uncover the Nak- 


edueſs of thy Father's Brother, thou ſhalt not ap- 


t to his V ife ; ſhe is thine Aunt © By 


That Reaſon cons fully to this Caſe; 5 a Wiſe ; 5 


: of a Father's Brother is an Aunt {not 1 in Conſangui- 


nity but) in Aly only. 


The firſt Wife's Mother's $ Siſter i is als. an Prey! in 
= Affinity, the Degrees are equally diſtant, whether wwe 
compute by the Method: of the Civil, Canon, _- 2 


1 Common Law. $ 


. The roveral Prohibition i in the 6th Verſe of the 1 Chapter a, 6s Mos of 
< you ſhall „ e to any that is near of Kin to him to uncover their Nacked- 
. innius in his Comment on Juſtinian's Inſtitutes, Amflerdam Edit. 
10665, fo. 51, ſays, Quo Gradu guiſpiam eft cognatus Marito, eo Gradu eſſe affinem 
 Unori, & quaſi cognatum, & contra.---And in fo. 52, 2d Col. In univerſum etiam 
dicendum videtur, eoſdem Gradus Afnitatis probibitos cenſeri debere, qui probibiti 
ſunt in Cognatione--- Et Propofitionem illam Levit. 18. ver. 6. AD PROXIMAM 
SANGUINIS SUI NEMO ACCEDAT, etiam ad Affines qui pro Confanguineis 
— — & tam late —_— quam late patet Prohibitio inter . 


— - 2 ED 2 


6 Neſs,” And 


J 


— — 
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And Lord 7 m ſays, in the Caſe of Hill ad 


Good, fo. 308. that the near of Kin to the Wite's 


near of Kin are prohibited by a ſecond general Law 
deduced from this Verſe of Leviticus. 


It will not be diſputed, but the Mother's Siſter is 


near of Kin to the Mother, who is near of Kin to 


the Daughter, who was the firſt Wife. 


The next Goakderition i is, how far the Judges af - 
the Courts of Law have extended the Rules laid 
Y down 1 in the Levitical Law, as to comprehending of | 
: Caſes not expreſly prohibited therein; and here it 
muſt be owned, that the Caſe now before the Court 


Is not to be found expreſly determined; what this 
zs to be imputed to, is not very clear (fince it is a 


Caſe which muſt have frequently happened before 


unleſs, that when Prohibitions have been moved for, | 
ſtthey have been denied; and then there is no Entf 
made of ſuch Motions: And if this Suppoſition » 4 
true, then it may be argued, (according to what is 
ſliaid in Hard. 457.) that Want of Precedents, where 
a Thing may frequently happen, Ban — 


that the Thing is not allowable. 


As in the Caſe of the Marriage with the firſt Wife's vi 


. But hawerer this be, os — * be no e- 

— preſs Reſolution of the Caſe in Queſtion, yet it has |} 
bdeen fully ſettled by Reſolutions which extend to the = 
Reaſon of this Caſe, and therefore comes unfler that 


known Maxim, U6i eadem eſt Ratio, idem 


Jus: 6 


Siſter's Daughter; Mann's Caſe, as reported by 


Moore, fo. 907. a Prohibition was granted ; but per — 
Cro. Elix. 228. a Conſultation was granted; and 


Lord aughan, fo. 322. ſays, a Conſultation was 


| ack in that _ and therefore conceived, that 


Marriage 
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8 with bis Wife 8 Giſter 8 Divghee to is 
within the Levitical Degrees, though not ſpecified 


to be prohibited in the 18th _— of 1. 
4 Leon. 16. ſame Caſe. 


There was a Caſe of one Pierſon, againſt whom a 
Libel was exhibited in the Spiritual Court for marrying 


his firſt Wife's Siſter's Daughter; and it was ſaid by Lord 
Cole on Litt. 235 a. That a Prohibition was granted in 
that Caſe; but that was plainly a Miſtake ; for Lord 
Vaugban (fo. 322.) examined the Record af that Caſe, 
whereby it appear that a Conſultation was awarded; 
and in all the Edditions of Co. Litt. ſince the firſt, 


— — 


that Caſe is omitted. And in the Caſe of V orthly | 


King and Gel that Caſe was * 


and Watlinſon, 3 Keb. 660. that by Order of che 


in the Caſe of. Howard v v. PII Hob. 101 che N 


Q.aſe of one Kennington is cited, who e his firſt 


Wife's Niece, for which he was queſtioned as for an 


inceſtuous Marriage, and put to Penance by the high 


Commiſſion Court, and bound from her Company, 


| and then died: The Widow came into Court, and 5 


prayed her Widow's Eſtate; and it was reſolved her 
Widow's Eſtate was due to her, in as much as ſhe 


woas never divorced à V inculo Matrimonii, though there 
| was Cauſe. ---By which it appears they ſhould have 


deen divorced @ Vinculo Matrimonii, for the Omiſſion 


= 7 of which only ſhe had her Dower. 


Lord 2 aug 8 in * Ga on choſe Caſes, . 


; fo. 322. ſays, that the Marriage with the Wife's Niece 3 


is prohibited within the Levitical Degrees for Near- © 


neſs of Kin to the Wife,---which Reaſon fully takes 


in the Caſe now before the Court, the Wife's Mo:; 


ther's Siſter being full as near of a” as the Wife's 


Siſter's 8 Dau ghter. 


This 
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8 


— 
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the Wife's Siſter's Daughter has been eſtabliſhed by 
| ſeveral Reſolutions ſublequent to thoſe already men- 


—@L 


This Point of the Illegality of the Marriage with 


tioned, which, as they in a great meaſure govern the 


Caſe in Queſtion, it may be neceſſary to take no- 
tice of. 


In the Caſe of N ortley v. V. atlinſen, 2 Lev. 254. 


: 31 Car. 2. a Prohibition was 2 rayed to the Court = 


York, where there was a Suit 1 
Wife's Siſter's Daughter: The Court * the 

Plaintiff to declare in Prohibition, that the Matter 

might come judicially before the Court. Upon the 

Argument of that Caſe Mr. Wallop, who was for the | 

Prohibition, gave up the Point of the Marriage of 
the Nephew with the Aunt, and a Conſultation was 


granted, ut audivi, lays Levins ; ; but as it is reported = 


„ in Sir Tho. _ 118. it os a Conſultation was 


* 2 1 Watkinſon yo | There > 3 
| Prohibition was denied per totam Curiam in the ſame 

. Caſe to the Court of York; and guære if this 1 is not 

-- nl fame Caſe with that in Levinz. . 


'T TH Point of marrying the Wife 8 Siſter's 8 thi "4 


e ter came again to be debated in the Caſe of E ol = 
Vi. IVurfey, Lutw. 1075, Mich. 13 W. 3. Rot. 361. 
but the Judgment is ro Anne. That was upon a ge- 
neral Demurrer to a Declaration in Prohibition, where 


„ only Queſtion was, as to the Validity of that Mar- 


 ® It is faid in this Caſe, 4c bis Sifter's 3 but it muſt be intended 
4c bis Wifes Sifter's Daughter,” for the other could be no Queſtion: And per 


yy Curiam, It is a Cauſe of Eccleſiaſtical Conuſance, and though ſometimes Prohi- 
bditions have been granted in Cauſes Matrumonlal ; yet if it were now Res „ 


os ant bo greens 


riage; 


a Marriage with the |} 


„* 


3 
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riage; and after three ſeveral Arguments, Lord Chief 
Juſtice Trever gave the Opinion of the whole Court, 
that this was a Marriage within the Levitical De- 
grees, and a Conſultation was granted. —\ 


So that it may be concluded this Point is fully 
eſtabliſhed by the repeated Reſolutions of the Courts 
of Law, and that the Caſe in Queſtion is not to be 
diſtinguiſhed from it, either in Reaſon or in the Di- 
ſtance of the Degree; the Mother's Siſter is certainly 
as near of Kin to the Mother's Daughter, as the 
Niece is to the Mother's Siſter ; if the Huſband can- 


not marry the firſt Wite's Siſter's Daughter, becauſe 


he is her Uncle, neither can he, as in this Caſe, 


| marry the firſt Wife's Mother's Sifter, becauſe ſhe is 
his Aunt. If Jobs Butler the Plaintiff had married 


his laſt Wife firſt, and then married her who was his 


frſt Wife, the then wonld have been his firſt Wife's = 


Ziſter's Daughter, which is the determined Caſe; the | 


= marrying the Aunt firſt, or the Niece firſt, can make 


no Alteration in the Degree, or in the Reaſon of the 
Thing. If theſe Caſes are not to be diſtinguiſhed, 


then it may be fairly concluded, that the Caſes above 


are (though not expreſs, yet in the Reaſon of them) 


a full Determination of the Caſe now befare the 


I1ęͥ may be argued 4 forriors, if the Marriage with 
tze Niece is unlawful, that the Marriage with the 


| Wike's Aunt is more ſo; for, by the Carl Lone, Minetes 


and Aunts are taken to be in loco Parentiim ; and one 
of the Reaſons given why Marriages with the near of 
Kin are prohibited is, becauſe that Subjection which 
by Nature is due to a Parent, would, by the Mar- 
riage of a Man with his Aunt, be ſubverted, and ſhe 
who, before, was intitled to ſome Degree of Subjec- 
tion by Virtue of her parental Right, would, by ſuch 
96——ꝛd — Inter- 


—_— 
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 Intermarriage, becotihe ſubje@ bar which ſeems | 
incongruous, and contra Maturæ Ordinem. 


If this Caſe now in | Queſtion | was to be determined 


by the Canons, there would be no room left for Di- 


pute; for by the 99th Canon, none ſhall marry 


within the Degrees mentioned in a Table for that 
Purpoſe; and in that Table the Marriage of a Man 


= with his firſt Wite 8 Mother $ — is — pro- 1 
_—_ hibited. e . 


Theſe Canons were made Ano 1604, ht 


and were confirmed and ratified under the Great Seal þ 


according to the Stat. 2 5% Hen. 8. * TY and have * 
1 always been received here. 


As to the Authority of theſe Canons, and Aar | 


5 far they are binding upon the Subject? * Moore 78. 
Trin. 4* Jac. Smith v. Bird; in one point of that 
' Caſe it was reſolved, that the Canons of the Church! 
made by the Saen n and King without Par- 


lament, ſhall bind in all Matters * efical, 3 
5 well as an Act of Parliament. A ; 


- The Caſe of Matrimoni is properly a RI Ec- . 


_ clefiaſtical, and of which their Courts had originally | 
the ſole Conuſance; and it is to be obſerved, that! 


i this Reſolution in Smith v. Bird was but a Year or | 
two after the making a Canons. 5 3 


In the Caſe of Corey v. Pepper, 2 IR 222. it is 


aid, that the Canons made in 1571, and thoſe 20 
Jac. 1. being confirmed by the Queen and King, are 


#* Goldf. Rep . Append. 3. 2 Vent. 44 Gn Dr. Elliot. 


I PFaughan . the Convocation, with the Licence of the King, may make 


Canons for Regulation of the Church and that as well concerning Laicks as Ec- - 
 deſiafticks; and ſo is Lindword, ; * 


good „ 
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good by the Stat. 2 35 Hen. 8. ſo long as they do not 


impugn the Common Law or Prerogative of the 
Crown: They cannot be ſaid to impugn the Com- 
mon Law, for the Common Law did not interfere in 

Cauſes Matrimonial, but left them to the Juriſdic- 


tion of the Spiritual Courts ; ; nor to impugn the Stat. 
329 Hen, 8. which has given Conuſance to the Tem- 
poral Courts only in Caſes extra Gradus Leviticales; 
nor the Prerogative of the Crown, no Branch of 
which is affected or incroached upon by this Canon, 
| - which received its Sanction from the Crown ieſelf, 
* * ratified under the Great Seal. 


Lord Y aughan, in the Caſe of Herriſen and Dr. | 


Birwell (and fo it is reported alſo in 2 Vent. 20) ar- 


gues, That this Canon is ſo penned, that it muſt be 
underſtood that all the Degrees are expreſſed there, 


within which, Marriage was intended to be prohibit- 


ed; and concludes, that Harriſon's Marriage (which 
was with the Wife of the Great Uncle) was not pro- : 5 


=: hibited, becauſe not mentioned there, | 


-And4 in 1 Caſe of Hill and Good, 327, 1 again ; 


argues from the Parochial Tables, and concludes 


| His Marriage (which was with the firſt Wife's Si 
ſter) to be illegal, becauſe expreſly mentioned there, 
and fays, By a lawful Canon, which is enough, _ 
not only fo, but by a Canon warranted by Act of 
Parliament, the Marriage of Hill is declared to be 


prohibited by God's Law, therefore we muſt admit 5 


it to be ſo. * . 5 


From this Reaſoning it is apparent that it was his 


Opinion, and that of the whole Court (whoſe Opi- 
nion, he gave) that theſe Canons fo ratified, were 


binding upon all the 3 as well Ecclehiaftical ? 


Lay. 


g 


8 


Laſtly, . 


I $6 


— 
— en—— 
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Laſtly, An Objection was taken to the Declara- 


tion, that there is no expreſs Averment that the 


Marriage was extra Gradus Leviticales; for theſe 


Words in the firſt Part of the Declaration (before the 


Lies) e Cumgue Matrimonium prædict inter prediet | 


« Fohannem © Elizabetham fuit & e Matrimoni- 


© um extra Leviticales Gradus,” are only by way of 
Recital, and do not amount to an Averment. But 
notwithſtanding this Objection the Court this Day 
gave Judgment (up (upon the Merits of the Queſtion be- 


fore 


em) that this was a —— within the — 


1 tical Degrees. ; 


"Ka Chief Baron Ey yre ſaid, 11 2 man cannot 


marry his own Aunt, K cannot marry his Wife's 
Aunt; and if there be Aunt and Niece, and a Man 
marries one of them, he cannot afterwards marry 


the other; let him marry which he will firſt, it 


makes no Difference: And he thou ght the Caſe of | 
- marrying the firſt Wife's Mother's Siſter a much 


a ſtronger Caſe, and ſaid the Caſe of Snowling v. ur- 


fey was a proper Foundation for the Court's preſent | 
Determination; but ſeemed to think, that the Paro- | 


N 1, chial Tables were not mg upon the Samy. 


5 Ss Price 5 I am of the * Opinion, I this 3 

- Marriage within the Levitical Degrees, and that | 

ttzis Caſe is not to be diſtinguiſhed from : the * 3 
with the firſt Wife s Niece. VV 


| Baron Page: Iam of the ſame Opinion, 2 * | 


is no Difference, whether you marry the Aunt firſt 4 


or the Niece firſt. | 


: Baron | 
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Baron Gilbert: t at hi ſame Opinion. The = 
Statute has ſet the Bounds to the Spiritual n 


which are the Levitical Degrees. 


The Levitical Computation i is the ſame as * Civil 
Law Computation: By the Law of God a Marriage 
in the third Degree is inceſtuous, and all Marriages 
within the third Degree have been conſtrued to be 
within and prohibited by the Statute ; and the Canon 
goes ſo far as to ſhew the Senſe of the Church of 
England as to the Expoſition of the Levitical Law. 
And per tot Cur", a 6 was awarded Feb. 


= 8, 1723-4 


Hi after Hilary Tem, 1723. = 
„ 


= K. E late Lord Chief Baron Bury bad ſeveral B Bro- bag =_ 

5 thers and Siſters (ſome of the e half. and ſome of Jr C = 
the whole Blood) who all died in his Life-time, all and when 
leaving ſeveral Children ; 'and now u 


_ -- -- pon a Bill exhi- So 
bited for the Diſtribution of his Eflate, it was de- ab b. 
creed per totam Curiam, that the Diſtribution ſhould . | 
bde fer Capita, a not per Stirpes *; for now they — 

do not take by Repreſentation, but as next of Kin 

| to the Inteſtate, by virtue of the Stat. 220 04% 
Car. 2. But if one of the Brothers or Siſters of te 
Chief Heron had ſurvived him, the Children of the 
| reſt muſt have taken only by Repreſentation, that is 


_ * per — and the One”! in this Court 


0 JG Bis determined Ab. 1688, before the Judges Delegates, - 
That Diſtribution ſhould be per Capita, and not per Stirpes, all the old Stock be- 


ing gone; for they claim the next of Kin, and not by Repreſentation ; alittr, if 
any of the old Stock had ſurvived. Clarkſon v. Spateman. E 


IS between = 


De Tery m. 8 2 572 3. 


5 kerkoekjedt. 1 
| ments and Defendant Fry 


x * 


. 


5 | 8 W all ha Theedham was cited, which was 


28th June 1711, Dr. Wall the Inteſtate had two 


- Siſters, Suſanna Sumpter of the half Blood, who left 
Samuel; Elizabeth of the whole Blood, who left Fohn, 


| Mary and Dorothy ; both the Siſters died! in the Life- 


time of Dr. ll: his Wife as Adminiſtratrix pre- 
ferred a Bill for Direction in the Diſtribution; and 


the Court decreed one Moiety of the Inteſtate's Eſtate 4 g 
to the Wife, the other Moiety to be devided into four 


Parts, one Part for the Iſſue of Suſanna, and three 


for the Iſſue of Elizabeth; and no Distinction was 


= made between the whole and the half Blood. 


At Serjans I In, F eb. 20. 


ned fo a 


s again him in the other two, and 


wy having alſo brought two Bills againſt the Plaintiff, * 
dne in Chancery, and the other in this Court, which 4 
were both diſmiſſed, and the Caſe of The Earl of 


' ach: v. Sherwin, coram Lord Cowper, in 1709, u pon 


15 to the Houſe of Lords, wherein a per- 
; petual Injunction was decreed, was cited. . 


Mr. ard of Counſel for the Defendant faid, that | 

; this was the firſt Inſtance of attempting to obtain a 

| perpetual Injunction upon Ejectments brought at 
Law, and that Courts of Equity have never decreed 


it, but upon an Iſſue directed, and not Upon Eject- 8 
; ments. 


Lord 


». Sc 4 
tion to _=_ the Plaintiff in his Poſſeſſion; the | 
having” brought five Ejetments, and 


been nonfuited upon full Evidence in three of them, 


3 — K — St. tt. ite. TL.” TO + n 
1 
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Lord Chief Baron Eyre : At Law a Man could not 
bring the ſame real ARfon twice for the ſame Thing ; 
but now, Ejectments being introduced in the Place 
of real Actions, he may bring as many of them as he 
pleaſes at Law; and this is a Reaſon why a Court of 
Equity ſhould ſettle and quiet the Rights of People, 


* and, after ſo many Trials, grant a perpetual Injunc- 


tion; and per totam Curiam, a perpetual Injunction 
was decreed. And Baron Fi ſaid; That fince the 


+T Decree in the Houſe of Lords in the Caſe of The 


Earl of Bath and Sherwin, it had been uſual to grant 

Injunctions perpetual under ſuch Circumſtances as are 
in the Caſe now before the Court. Baron Page ſaid, 

That in the Caſe of Sherwin he claimed under a vo- 


_ - luntary Deed, which occaſioned ſome Doubt before | 
F the Decree by the Lords; but the Plaintiff i in the 


preſent Caſe (it appears) is 4 Purchaſor for a valuable 


5 Conſideration, ſo there is no Doubt at all, but that 


= perpetual Injundtion 1 to de decreed inthe 5 


1 22 Caſe. N 


| Beardmore v. Giltert Feb. 21, 723. FL 


HIS was a Bill gk by the Impropriator for = 
| 4 the Tithe of Forley and Oakmore in the Pariſh grubbed up. 


„ Alford in the County 2 Stafford; the Defendant dd 


T3 ed for 
in his Anſwer inſiſts, that the Ground, for which the 2 , 


Tithe is demanded, is Heath and barren Ground, _ 
and exempted by the Stat. Ed. 6. for ſeven Years ; 3-4 4a 
but he admits by his Anſwer, that it was Wood 
Ground which had been grubbed up; and therefore 
the Plaintiff's Counſel inlilted it had yielded Profit 
before, and was not barren Ground within the Mean- 
ing of the Stat. of Ed. 6. This came on upon Bill 
and Anſwer, and it appearing from the Defendant's 
8 own 


7 


Pe 2 Term. 8 Ee, I 7 2 5 


py own A that it was Wood 5 cubes 
up: Per Curiam, The Defendant was decreed to 


e ; 


% —Dodfonv. Oliver. Feb. 24, 1723: 


* Bil of Re- 
ha oh B three Pounds fix Shillings K Pence, for 
2 See Tithe Milk and Zafter Offerings) an d Coſts, 


$rſt Defen- the 


ILL of beer bath for the Dyty, (which was | 


Defendants as Executors to the farſt Defendant, 


—_ who died after the Decree, but before the Coſts were 


; 13 
Temple 


r chat the Coſts not being aſcertained i in the Life- 
5 Ws Hall's time of the P 


Revivor for them now: But per Curiam, Although 


may be for the ty and Colts; and d ac- 
nn RT nerd 1 


Ne ofa, bt 3 all the Inka chere, 10 3 


8 * until the * be entered. 
K 


Ds 


taxed; and therefore it was objected for the Defen- 2 | 
Party by Taxation, there could be no 1 


there can be no Revivor for Coſts alone, yet there = 


* Entry. Mota, There can be no OT Scire Wn 


1 Aſhton within the ſaid Pariſh, have immemorially 


"—_ 
Finch a@ V. | Maiſters & 47. 0 = 


April 7 1724. 


| BY of Taal fer for Tithe Graſs cut and made into and of 26. 
Hay; one Defendant inſiſts, that he and all thoſe, 7%; HH 
Ec. in an ancient Meſſuage called Newhalls, and = Ties - 
Demeſn Lands thereunto belonging, containing 6M 


eight Acres, two Roods and eighteen Perches, in 


paid a Modus of a Penny at Eafter annually i m un 


= of the Tithe Hay growing on the Fremiſſes. 


Ae e ee ee e = 


twenty-ſix Shillings and eight Pence for Hay, ſmall 
| Tithes and Eaſter Offerings, for an ancient Tene- 


ment called Brynn and 3 containing ix 3 
hundred and twenty-five Acres. I 


It was objected for the Plaintiff, chat it appearing 
by the Proof in the Cauſe that this Payment was for 
Hay (as a ſmall Tithe) therefore Hey made from 


„ Grais 


1UL by the Refer of Wianict inthe County ene 
1d. for Hay, 


| Years ſettled | 
before Mar- 


. 8 . 
1 25 


- * ” * + * = - + 
* i 4 = K — — 
— - . f 
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Grab n in its Nature a great Tithe, it t mull be 
intended x this Hay Penny was for ſomething elſe, 
and the ancient Import of the Word * Hay or Haw 
was an Hedge or ſome {mall Inclofure belonging to 
an Houſe ; it was alſo objected to this and the other 
: = Modus, that they were uncertain, could not be 
| ſuppoſed to have a reaſonable Commencement, and, 


. were liable to Fraud; for if all the Land was | 


turned into Meadow, it would pay but one Penny : 


But notwithſtanding theſe Objections, both theſe Mo- 


dus s were allowed Pr” {aaa 


. 15 : — v. Atkinſon. i May 4 1724. 


Alb A 


1 Truſtees before Marriage, in Truſt - 2p 


SY LEASE for a Term of Yes was aſſig oned to 


55 B theokd make Leaſes for the Benefit of the Huſban . 
un a and Wife, after Marriage the Huſband and Wife aſ- 


E  Feme, dun all fign to Sparke, in Conſideration of building the Pre- 


F mes; "Wi en to 3 for a aluble Con- | 2 


ths Huſband ban d tes 


brings a Bill againſt Sparke and Athinſes to be reliev- 1 

ed againſt this Leaſe made during the Coverture, no 
2 2555 Fine having been levied. And nota, this Bill muſt 
= E Fg. 69 169 __ been diſmiſſed as being proper at Law, but that 


10 Mar 8 * Widow Y 


the Defendants had filed a * Bill to be * 1 


and for an InjunRton. 


it was infiſted upon hs the Defendant 1 in the ori- 
ginal Bill, firſt, That this Leaſe being aſſigned by 
/ Huſband and Wite, who were Ceftuy que Truſts, 


4 2 5h fur 23 Verb. 2 Sepes, In 2 Se. Slianer's Dic. 


2 Doemum, &c. ius, Dif. Etym. Anglo- 
Sax. U Cant) deelus Domui Jacent & croſs Sc. — IM 


ſhould 
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ſhould bind in Equity as much as if it had "RY " 
the Truſtees : Per Curiam, If the Truſtees had been 
Parties, they ſhould have been decreed to have exe- 
cuted the Truſt to the Defendants, purſuant to the 
Aſſignment of Ceftuy gue Truft. , 
oy, It appeared that the Plaintiff was ſpteſent 
often during the Rebuilding, and took no Notice of 


ber Intereſt; but this * to be * * the 
: Coverture. 5 


zaly, It was fad that the Plaintiff, FM ber Hut. 
band's Death, had affirmed the Leaſe by accepting 
the Rent; but this was not made out in Proof. 


For the Plaintiff it was infifted, that ſhe had both 5 


— rey Equity alone, | for the Defendants do | 


E 3 to Law. 


Z But to this it was a that * Truſtees are 
: T ruſtees for the Deſandants, who have the —_ - 


Intereſt. 


-- diſmiſſed, and an Injunction was decreed upon 


Upon ay Whole, Pet 8 hs. 1 Bill 2 


che Croſs Bill ; and per Lord Chief Baron Eyre, 


1  Sparkeis a Purchaſor for a valuable Conſideration by . 


building, nor does it appear he ever had Notice; 
but if he had, I ſhould have been of the ſame 


Opinion. 


Chambers 


— 


f 5 


233. Chambers v. Robinſon. May 6, 1724. 
Cofls, in HE Defendant's Anſwer was referred for Scan- 

1 de 1 dal, and was reported by the Maſter to be ſcan- 
1 when the . dalous, and the Plaintiff's Coſts were ordered to be 
=_ taxed; the Plaintiff in the Taxation of Coſts had al- 
Y 6 lowed to him ſeveral Items, of twenty-one Pounds 
: ix Shillings, and three Pounds, as Fees given to 
Counſel, although he did not pretend that ſuch ume 
had been really given; but it was alledged, and ſo 
admitted now, that it was the conſtant Method in 
I Chancery to allow Coſts in this Manner 
Damages and Satisfaction to the Party for the Scan- 


5 Day: the Court would not alter, but, upon che 8th | 
Eg ced it to cha: 4 Pounds. 


ker v. Mons. 5 


owſe are * ** of the 


 Dowfe to the Worcotis, to be paid by them into the = 
Exchequer ; the two Morcotts afterwards became 
Bankrupts, and upon the 4th of October 30 Geo. a 
Commiſſion of > a pt iſſued againſt them, and 
upon the ſame Day Mann was choſen Aſſignee, and 
an Aſſignment was made to him by the Commiſſio- 
ners of the Eſtate and Effects of the Worcorts. | 


The Receivers 


Fay and Dowſe on the 5th of Ofe- 


ber 70 Geo. obtained a Fiat ir (Gated — Day) for an 
3 Extent 


by way of 


dal: The Whole, in this Caſe, that was thus i7em'd | 
d Gounſel, . eee to Gxty Pounds, which, this 


> of May, they thought it too CO, and redu- 1 


- Meg the two MWorcotts (Bank- 
9 - aw were gecuritic for them in a Bond to the Crown, | 


The King's Money was returned up by Jay and . 


"+ A . 


De Term. py a 1724. EE 


Extent againſt the two Vo orcotts, their own Securities, 
which was teſted the 6th of October, which was irre- 
gular, in that it ſhould have been only to find Debts; 

and finding that the Aſſignment of the Commillionen 8 
was prior in Time to the Tefte of their Extent, they 
procured a new Extent, which was teſted before the 
— vix. the 555 of July before. = 


Whether this Extent, thus antedated BA 9 1 


5 Fiat, was not void, was (by way of Motion) twice 
argued before by * Counſel on both Sides, vis. 


Nov. 18, 1720, and May 22, 1723) 1 Barons 
were equally divided. f 


And this Day, May 8 1724, this Matter came 
on again before the Court, when the Queſtion was, 


'F whether the antedating this Extent ſhould not be LES 
taken Advantage of EC Pleading, and not termined 


upon a Motion: It was objected to Pleading, that *. 


| would be averring againſt the Fiat, and that this was 


E Matter of Irregularity, and not erroneous : But per — 
Curiam, It was ordered to be pleaded to. Mr. At- r Lutw. 3. L 


General demurred to the Plea, and aste Con. I 80. 


ilary Term 1726, it came on again to be argued 1 5 
by Mr. Bootle pro Rege, and Mr. Strange far the De- 2 Mod.Bay- 


: n_ 


ning. 


© Gods, and then: the -Goarr. (m 3-dhiok) mad 7 = 


_ againſt antedating Extents, but adjourned. the, Matter 


= without giving any Judgment, 9 they all now 


aid, this was a Matter of Irregularity, and not af 
7 Error, and 6ught to have been determined on Mo- 
tion. The Platntiffs ſeeing the Court incline a : 
. antedating the Extent, ſubmitted l ut audivi *. 


1 June 25, 1726, Ken. v. Panderplani, Per totam Curiam, An Extent can- 
Not be antedated. 


Uu : . At 


166 De Term. Paſche, 1724. 


At the Sittings in Middleſex. | 
1 55 Palliſer v. Ord. May 13, 1724. 


Saen of NE BT was brought upon the Cenificate of the 
— Commiſſioners for ſtating the Debts due to the 


upon Stat. Army purſuant to the Stat. 6 Geo. for one hundred 


crucs upon a and five Pounds eighteen Shillings and ſeven Pence 1 


Demand ant Farthing, certified to be due to the Plaintiff, for 


exat Sum Which the Statute gave an Action of Debt upon a De- 


. _ certified to 


de dus, mt mand made and Refuſal; in proving the Demand, it 


1 — was, of one hundred and five Pounds eighteen Shil- | 


lings and fix Pence Farthing, inſtead of ſeven Pence 


Farthing, which varied from the Sum certified. Lord 
Chief Baron Eyre (before whom this Cauſe was tried) | 
was of Opinion,” that this Certificate was in the Na- 


ture of gment, that it being a Debt thereby re- 
duced to a Certainty, and the Demand being of a 
different Sum, it was fatal; and thereupon the Plain- 3 
tf was nonſuited. 


5 2 5 wo. | Wera, The Plaintiff gave an Ae to n Y 


denn ade his Attorney to make the Demand, or to authoriſe 


= — — any other Perſon to do it, who according] y execu ted 


po — 4 a Letter of Attorney to another to do it; ſoit was 
| Purpoſe. Objedted for the Defendant; that @ naked Authority | 
k. 96. could not be delegated: But the Chief Baron was of 


Opinion it might, by 22 Authority for thar Pur- 


or otherw He not. 


Mitchel © 


— ere ee rr rt teen nent 


167 


D- 7 erm. Tale "7 24. 


—— 


Mitchel v. Soaper. May 18, 1724 25 


RES p ASS. Verdi& for the Plaintiff, quoad Trelpaky, 


where no ' 


Tranſgreſſion cum Averiis & Sepium ©& Fenſu- pay” - I 
frarum Fraction Proſtration d Divulſion, that the on Dama- 

Defendant was guilty, and a Penny Damages. The 2 Ven. " Bp 
Judge who tried the Cauſe had not certified as the Ms 
_ 22 & 230 Car. 2. cap. 9 9. ect. 136. and 80 315. — 


8 9 V. z. cap. 10. ſect. 4 direct; and now it was Nat. 193. 


moved, * the Defendant ſhould have no more Coſts r. 0 


than Damages, here being no Word which amounts 8 
to an Aſportation, nor any voluntary Treſpaſs certi- 420. 


. fied, and Divulſion did not in itſelf import either; v. Bute, 8 


8 that Opinion were the Court; and the Plain- 


11 had but one — * 


At Serjeants Inn | in n Chancery Lane. 


8 cler & at V. Elis. Young. May: 21, , 1724. 237. 


- 0 LTHOUGH 1 Rule is, That a * Covert: Feme Co- 


vert's An- 


< in the Abſence of her Huſband, muſt anſwer by ſwer with 
her Guardian (that there may be ſomebody anſwer but  Guar 


dian permit- 


| = able for the Colts) yet upon An Affidavit made, that ted to be af- 


ber Huſband, ſince he entered his Appearance, was c Nash, — 


run away, and could not be found; that ſhe had 
applied to all her Friends and Acquaintance to be her 
ks but that all had refuſed, becauſe ſhe could 
not give Security to indemnify them againſt the Coſts; 
in this Caſe of Neceſſity the Court gave leave to file 
5 ber Anſwer without a Guardian. 


BS 


— ucſted; and alfo that they ſhould have a Writ of 


Bachalf of two Perſons, that Part of t 


5 E 


Tenn. S. Trinitatis, 


1724 


— 8 — 


n 2 r 


7 Mt 


| Granflade v. B Baker. June « 4 


FT was ordered 1 . upon the Motion of 


— 


ng been Eſtate, as appeared by their Certificate they had ſe- 
Order. Aſſiſtance to ſequeſter the reſt, it appearing by their I 


7 = Vern. 160, 
— 


ſuch Sequeſtration. 


It was moved by Mr. Ealyn in 
e Eſtate ſeque- 


itred belon - 
be produced: But per Curiam, We will not enter 


Mr. Foley, that the Sequeſtrators (nominated for = 
-; not performing a Decree) might {ell ſo much of the 


Aﬀadavit and Certificate, that they were oppoſed in 1 


ging to them, and a Leaſe was offered to 


into the Title upon Motion, but they muſt go before 


. tte Niaſter upon Peril of e. 


8 dali V. — Eodem Die. 


. 1 P ON arguing Exceptions they were i . 
1 8 elle SE whereupon the Plaintiff obtained an Order to 


Order to a- amend his Bill lt without Coſts, he amending the De- 
mend with- 


out Coſts; Defendant, without waiting for the Amendment, puts in a ſecond Anſwer: - 


tendant's 


De To 2 8. Trinitatis, I 7 . 
— I III 2 
fendant's Copy; the Defendane, without waiting Fa 
the Amendment, put in a further Anſwer, - and then 
moved to diſſolve the Injunction upon the coming in 
of his ſecond Anſwer: But it was moved for the 
Plaintiff, that this Anſwer came irregularly before 
he had amended his Bill, and it appeared (although 
Delay on the Plaintiff's Side was ſu eſted) that * 8 
Plaintiff offered to amend his (the Defendant Copy: 
And the Court thought the moſt proper Method, in 
this Caſe was, for the Plaintiff, to take Exceptions =— 


* the ſecond Anſwer, and to turn the whole Amend- 


ments into Exceptions ; ; and the Order for ſhewing 


Cauſe why the 9 _ not t be nn. 5 
was — . 


Shorter. V. Seortin. | Juni ; 3. 1 1724; 


Rule to at- 


1 compel the Witneſſes (though they are Strangers to — 5 
3 25210 Rule, as they do in the os a 


; | Chambers 1 * | Robinſon. Jani 6, 1724 


241. 


; 5 H E RE a Deferlant ſubmits to Rxckyricns, i Fs 


lowed, Plain- 


31 Plaintiff has a Right, of courſe, to amend. his Bill t# mends 


5 without a. be in the Defendant's 8 3 bis Bill with- | 


PER Curia, Where = Matter is referred to the _ = 
1 Maſter to make his Report thereupon, we TTY 23 


or Exceptions, On arguing, are allowed, the tions are al- 


out Coſts of : 


5 Courſe.” 9 


bun; v. Burt. Jani I is 1724. — 
Y A by the Plaintif as Leſſee of the Vicar of Tubes of 


 Thiflleworth, for Tithe of Peas and Beans ſet and eas and 


ewe in Rows, drilled, hoe'd, and Hand. weeded in a be or a 


the Impro- 


RA priator, if che Vicar doth not ſhew an Endowment or Uſage to the contrary. 
:— - ____ Garden- 


F. 5 | 4 Prohibition 
; do ſtay Pro- 


170 De Term. S. Trinitatis, 1724. 


Garden-like Manner, inf the tale of the Impro- 
priator (the Dean and Chapter of Windſor) as being 
a ſmall Tithe: The Defendant infiſts, that a great 
Part of the Pariſh is converted into this Method of 
Cultivation, and thay this Tithe was never paid to 
the Vicar, but trad 


Caſes were quoted by Mr. Amyrant for the Plaintiff ; 


affirmed upon an Appeal to the Houſe of Lords; 


to the Impropriator. Two |} 


firſt, Stephens v. Martin, Hil. 70 W. 3. which was 2 


ſecond, Nicholas v. Elliot: To which it was anſwered 
| by Serjeant Stevens and Mr. Ward for the Defendant |} 
zs to the firſt, That it did not appear (in that Caſe) } 
the Impropriator conteſted it, nor what the Endow- 


ment was; and as to the ſecond, there was a Proof off 
Uſage by the Vicar for forty or fifty Years receiving 


Tithe Peas and Beans, where Plough and Spade were 
Cro. El. 578. 


128 uſed ; but where the Plough only was uſed, the Im- TH 
3 More 910. 


propriator received them. And per Curiam, There : —= 
being no Endowment produced, nor Uſage proved i inn 
the preſent Caſe, the Bill was diſmiſſed as to the De- 1 


mand of Peas and Beans. 


"Mk and 7 Manes. Eodem * Y 
Lr in the 8 0 court * Proctor 8 Fees; 1 
ve are in I Mr. Bootle ihe for a Prohibition, which was 


. aq * : granted ; for per Curiam, where there is Remedy at 1 
 Proftors Law the | bao Court ought not to proceed, and 


= * this Calc 


epends upon a Contract and Retainer, a 
ad is triable at LW. 


The Caſes cited for the - Prohibition, 2 1 47. 


285. 9. 37. 3 Keb. 441. Hyde v. Partridge, Salk. 5 


2 Keb. 8 10, "He Mr. Welden againſt the Prohibi- 
tion cited Regiſt. 53. 2 Ro. Rep. 59. 1 Mod. 167. 


By Term. . Trinitatis, 1724. . 


— 


Rb 203. 4 Med. 285. 1 Vent. 165. March 45. 
5 Mod. 238. 


v. 8 Hur ; 89 421 E 2 contra. 
June 15. 


ILL by the Rector of Stoke Abbots in the "ROY "35 = 
ty of Dorſet (among other Things) for the Cow, and 


| Tithe of Furze, Coppice and Under-wood, Milk, 8 


244. 


=. - "__ Wool, and Fruit, Sc. of Gardens, Mik and 


Calf. 
The Defendants inſiſted, firſt, That no Tithe of 6: 


- Dive ought to be, or ever was paid, wnleſs it was | 
fold; 2dly, Nor any Tithe of Coppice or Under- 


8 wood, if Cattle were depaſtured where the Wood 5 
grew; 3dly, T hey inſiſt upon a Garden Penny for 


the "Fe of the Garden; Athly, Upon a Modus 5 5 


bol eight Pence for every Cow, and four Pence fort 
every Heifer, in lieu of the Tithe of Milk and Calves Ante Pug — 
of ſuch Cow and Heifer; 5thly, That three Shillings 


| N «_ 


and four Pence was payable for every Score of Sheep 
| ſhorn out of the Pariſh, and ſo proportionably for a 


| | Teſs Number than twenty, or for a leſs Time than: a i 


Year, for the Wool and Lamb of ſuch "Worp- 


e The Defendants omitted! in their Anfwert to 


1 5 pecify the Day whereupon the ſaid reſpective Mo- 


dus s were payable; and therefore to ſupply that be- : 
fed, they = ea] their Croſs Bill to eſtabliſh theſe 


| Modus's, and alledged the ſame to be payable at Cre. EI hs RS. - 
Eaſter; and alſo to compel the Rector to keep a eee 353. 


Bull, which, by Cuſtom, he ought to do for the Uſe 


1 the Pariſhioners, and fo was admitted by the Des 
ä fendant to the Cros Bill. 


Upon _ 


. _ 


4 ; 
= 


172 


8 & 
7; bY 
- : 
” 
* 


* — * 


n 


"Be ow. 8. Tr rinitatis, 1 24+ 


Upon OR both theſe Cauſes 3 it was 


decreed per Curiam, firſt, That the Defendants ought 


to account for Furze, and Coppice and Ui arood. 


for the Defence, as to theſe, amounts, in effect, only 


to a Non decimando. 2dly, That although the Plain- 


tiff in the original Cauſe had a Right to a Decree | 
for Tithe in Kind, becauſe the Defendants had mit- 
ted the Day on which the Modus's were payable, yet 
no that Defe& was ſupplied by their Croſs Bill, 
both Cauſes being now but as one; and it would in- 
troduce great Inconſiſtency in the Decree, if the Mo- 
dus 's ſhould, for that Reaſon, be adjudged void in 
the original Cauſe, and eſtabliſhed in the Croſss +. 
| Cauſe, provided they are good in other Reſpects. 
Za'ly, The Garden Penny was allowed. 4thly. The Þ|_ 
eeight Pence for a Cow, and four Pence for an Hei- 
5 5 fer, were adjudged good; though it was objected, 
_ that it was not good | the Milk and Calf, for them F_ 
it would be payable although there was no Calf; to 
which it was anſwered, — then the four Pence and 3 


ht Pence would be payable, for it was payable fr 
. Tithe a "ns Ec. 

2 — bs ae. Score of Sheep ſhorn out of the 
Pariſh, and ſo proportionably for a leſs Number than 


twenty, or for a leſs Time than a Vear, for the 


Wool and Bamb of ſuch Sheep; 1t was "objected, 3 
firſt, That this is too rank ; 2dly, It is —_—_ for 


before the Sheep were removed, and the Tithe of — 
Lamb would be payable before; '2dly, There is great {| 


- Uncertainty, . becauſe of the Fradions which might }F_ 


| ariſe, when a ſmall Number was only removed; 


migh t remove them out of the Pariſh for a little Way 
| only, 


produccs, which is only | E- 
and 


Wool and Lamb, though the Lambs might be fallen 


At, It is liable to Fraud, for the Paifſhioner ..=- 


| | — — 


"De 7 erm. . Titan, 1724 73 


only, juſt FER — and then being them 
back again. To theſe OtjeQtions it was anſwered per 
Curiam, We cannot take notice of this, nor enter 
int the Conſideration thereof; {ſed quere de ceſt 
| Reaſon.) adly, It is payable at ' Eafter, and is a Sa- 
tisfaction for all the Wool and Lamb before that 
Time. g3dly, The ſame Objection might be made 
do ariſe from the Fraction, where only a ſmall Quan- 
tity of Wool was, and Tithe in Kind paid. Athly, 
II Fraud appeared, as it would be taken to be, un- 
der the Circumſtances put in the Objection, then the 
Pariſhioner ſhould pay Tithe in Kind, as well asif 
they had continued in the Pariſh to which the Mo- 


dus doth not extend; fo the Defendants were decreed BY 


to account in the original Cauſe for Tithe of the 


Frurze and Wood; but the Bill was diſmiſſed as to 
| the reſt, and the other Modus' s were eſtabliſhed on 
FF the croſs Cauſe, and the Defendant decreed! to OF 


=. Bull * to the Cuſtom, 


which being uncertain, per totam Curiam, this | 


Sip frank, Peb. 3 I 72 5, this en came on n Modus of ˙ 


5 „ to be reheard, and principally as to the Modus of 22 3 


Sheep ſhorn out of the Pariſh, c. and upon Inſpec- 1 


| three Shillings and four Pence for every Score of or otherwiſe, . | : e | 


tion of che Croſs Bill, the Payment was alledged to Me the” — 


out of - 


ſodus ? void, > 


be at Bafter, or otherwiſe when the Sheep ſhall be be 


= was adjudged void. Vide 1 Ro. * 38, 39. Time of 


* 2 70. Moore 913. 0 107. — 


Laurence v. | Jones Junk 1 18. 45. - 


ILL by the Vicar of 1 in the County Fafter Of. 
of Glwcef er for Tithes : It was decreed per totam ferings are 


due of com- 


Curiam, chat Eafter Offerings were due of common mon Right. 
5 3 Right 5 


S certain in . es 


7 


P. Term. $. Tri rinitatis,. 1 124. 


va * *, 


2 5 Modus of 13. 
in the Pouhd - | 
* of the yearly 


| R ht at two Pence Air Head, unleſs it had 770k 


cuſtomary to pay more ; that the Vicar ought to 


have a Decree accordin ely; though there was no 


Proof of Eaſter Offerings ever having Been paid, 


(there being a * Impropriator, who is not inti- 
tled to Offerings, 


ritual Function.) And it was ſaid by Baron Gilbert, 
that 9 were a — * r Perſonal Y 


ut he only who exerciſes the Spt- _ 


Tithes. 


Hue v. Sl & Hur. I. | d e Di 


1 L by cheplaintiff as Vicar of Guile ; 


25. paid to the Vicar one Shilling in the Pound of _ = 
-' yearly Rent or Value en and no more, 


8 Day after Michaelmas, yearly, i in lieu and Satif- I 


faction of all Tithes whatſoever : Per Opinionem totius 
Curie, this Modus was adjudged void upon the Au- 

_ thority of the Caſe of Startupp and Dodderidge ; and 
therefore gare no o Opinion upon the e of 1 


the _ 


(The Report anal puts a Spore upon . 


| Snowball Þ 


= County of Lincoln, who therein demand Tithes 
= Lak a. of Lands i in the Vill of OP: the Defendants A 

„„ incloſed Paſtures in ern were ploughed, r 1 

ſown with Corn or Grain of any Kind, or laid for 
= Meadow, and mown and made into Hay, Tithesin }'F 
. - Kind were paid to the Rector; but when eaten and 
dleepaſtured with Sheep or Cattle, then the Occupier 


o _ 7 a - 
. Py 4 | 
* . > P 
* 
* 
* : 


' 


— 


8 


: Snowball v. Vicaris. Junii 22. any; 


A E was W at Law in an Aſumpſie, er 
| upon an abſolute promiſory Note for fifty Pounds 2 5 
ag ainſt 5 15 Plaintiff S nowball, who now brings his = <-Y 
Bill to be relieved, fu ggeſting the Note was really fore at Law. 
agreed to be conditional, vi. That unleſs Rams 
ee Inſurance roſe to one hundred Pounds per Cent.. 
(the now Defendant) give you = Mord I wall: 3 
. ver ne you for the ee. 1 


by was objected * the Defendant, fr, That 2 5 

Bo Plaintiff ought not to be permitted to enter into this 
Evidence now, becauſe he might have een, 
4 2 either un the General lz = OY ED 


5 3 That 3 Plaintiff 3 not to * Parol Proof | 
1 pol Evidence to 200 the. 8 Note in Wris 7 


ut per Grin ian 0 a dne Ern, Chief b Baron}. The . 

Plaintiff was permitted to go into this Evidence, and 
was relieved; and Baron Price ſaid he could not di 

fſtinguiſh this Caſe from that of Lady Clarges v, Wi 7 

8 hams in | this. Court, * ** 1743. 8 


amen, v. Be & Us. Juni 23. * 248. 


H E Deſendant cad. "his" 8 to 3 *** 
without his Wife, upon an Affidavit made that bone — | 
ſhe declared ſhe ſhould not anſwer with her Huſband, his Wife. £ 
but that ſhe loved the Plaintiff better, and would | 8 
tand by bim z Which was ordered accordingly. 


Sir 


to be eſla- 


— 


De Term. S. Trinitatis, 1724. 


; 1 8 
dus is ſought 


bliſhed. 


Court, and prayed to have the — - 
IT The Defendant Doctor Finney inſiſted there was no | 

ſuch Modus, but that the four Pence was in lieu of | 
tie Milk of the Ewes, which was uſual in that | 
- Country. 32 —_ 


= E Bauer 4 Blacket v. Doc lor Finney. 

4 Juni 25. : 
IojunBion U ILL ſuggeſted that there was a Modus of four 
| tual Court to Pence per Score of all Sheep going on Gayer field 
* in the Pariſh of R yon in the County of Durham, in 


lieu of Tithe of Lamb and Wool; that the Defen- i 
2 dant libelled in the Spiritual Court for Tithes in 


Kind; that the Plaintiff moved for a Prohibition in 
the Court of Pleas in Durbam, but 


ſultation to go, and depended on 1 ef in th 
us ed: 


- Now * Motion for an Injunction to the Spiri- 5 


> | tal Court the Defendant's Council inſiſted, that thi }_ 

was proper Matter of Suggeſtion on a Prohibition ; - 
and alſo the Defendant had in the Anſwer denied the ” 

Modus: But 


per Curiam, there being ſome Diſpute 


h : between the Parties, whether the Modus is as al. 


EE thee, 5 


e & at v. | Rake Rector of Holcombe i in Com 8 1 
liſhing Modus's, ſome whereof the Defendant admitted, but ab- 


— n 3 * 


e 


permitted a Con- 
Relief in this 


=. in the Bill, as the Spiritual Court cannot 5 
TY * the a we will grant the Inqunction-. 


| 5 RES . 
- Ffolutely denied the —_ and greateſt of them; and per totam Curiam Sac, 
„ Plaintiff here had net put in a Plea of the Libel in the Spitituat Court, 


1 » 
—vy— 


Inalia Silks in her Cuſtody knowing ox to be ſuch, ſet for  _ > 
whereby ſhe became liable to the Penalty of two ens 
hundred Pounds: There was a Verdict for the Plain- bringthe = 
tiff, and now in Arreſt of udgment ſeveral Excep- via that that 
tions were taken to the Informrtion, but overruled. I. 
At laſt an Objection was made, that this was no Of- 
| fence at Common Law, and therefore every thing 


” Offence within this Act of Parliament; and though 
there was an Averment that the Commiſſioners — 
appointed Warehouſes, &c. yet they have not averre l 


De Term. S. Trinitatis, 1724. 1770 


Wt 16! 6x" Shes #5. = 
a Eodem Die. TE N 4 


'H IS was an 1 nformation againſt the Defendant Information 


upon the Statute 1 10 12% V. 3 for having gte os 


requiſite to 


ought to be ſhewn in the-Information to make it an 


tat there were Warchouſes ſtill continuing at the 


Time of the Seiſure, or that Security was not given, Dyes: —_— 


a by the Act is directed: To which it was faid, that 88 4-4 


3 the Defendant 
laid upon her Part to ſhew it. But per Curiam, The Ante f 


being to have the Benefit of them, it — . 
Mod. Ca. 58. 


contra formam Statuti is only a Concluſion from the 2 Tat. 134- 


3 
+. = a 


; ' Premiſes, and they thought the Caſe in Sir Y. Jones 3,0 259. 


129. 


1.56. Bedo v. not to be Law: 80 much ought Sid. * 
do appear in the Information, as to make this Matter od 
3 compleat Offence within the Statute. Upon the 
Stat. 5® Elis. it muſt be averred in an Indictment, - 
that > Defendant did not exerciſe the Trade at the 
Time of the Statute, although it is above one hun- 


dred Years ago: And upon the Objection, that it 
did not appear that there were Warchouſes continuing, 
or that the Goods were not delivered out upon Secu- 
rity, Judgment was arreſted. And Lord Chief Baron 
Eyre ſeemed to think, there was nothing in the Di- 


 RinQtion betwgen an Exception and Provifo mentioned 
in 1 Lev. 26. | 


7 2 5 N At 


ag * « A | < 1 
» 


5 


EM 8 | De Term. 8. Trinntati, 1 724. 


At Serjcants ine, poſt Trin. 1724 


Minſbull. 


er- T HE Plaintiff brought his Bill againſt the Defen- | 
= dant to be relieved againſt a Judgment at Law, 


251, V. ernon v. 


gent at n upon a Suggeſtion and Proof that two Notes, which 1} 


laid at the Time of the Trial, and Ace ahnt Time 


i = have accidentally been found, whereupon. the Plain- 
Law. 


OY; * on the 3 


At iche ſame Siu. 
255. E ir Aecanter Auftrather v. 2 = 
— A II. L was ** by the - Plaintiff aguiaſithe | 


55 Law by Default, upon a South-Sea Contract for nine | 


© would have been a proper Defence at Law, were miſ- 1 


1e nnn Injunction — 8 to 4 


Defendant - be relieved againſt a Judgment at 


thouſand four hundred and forty-five Pounds for one | 
 . thouſand Pounds Stock, to be n on the 21ft + - 


of December 170. 


5 The Plaintiff by ble Bill 1 ſuggeſted, hat the De- 
fendant had not regiſtered ; was not poſſeſſed of the 


Stock as the Statute requires; that he had not ten- 


dered; that it was an uſurious Contract, two Notes 2 
being given for one thouſand three hundred andfifty 
Pounds for continuing the Contract for three Months. 


Her r the Defendant i it was objected, that theſe Mat- = 2 
ters were all a proper Defence at Law, and therefore 
that the Plaintiff ought not to be pexmitted to enter 


into this Evidence, and chat there was no Difference 


that 


De Term. S. Trinitatis, 1724- 


”- * 
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that the Judgment was by Default, for that it was 
the Plaintiff's own Neglect, that be did not plead © 
and make his Defence at Law, of which he ought 
not to take Advantage. And it was alſo inſiſted 
upon for the Defendant, that ſince here was a Con- 


tract in Writing produced, the Plaintiff ought not, 
by Parol, to give Evidence that it was a Continuance 
- a . Contract: But notwithſtanding theſe Ob- 
jections, the Court permitted the Plaintiff to go into 


Proof of the before mentioned ſeveral Matters; but 


Defendant was TREES of Stock as the Statute 7 re- 
_ 


afterwards an Iſſue was directed to try whether the 


E ota, 1 * ** this Cauſe 9 Ie had "© : 


the molt. ſhameful Subornation of Perjury that ever 


appeared to a Court; Sir Alexander having, in his 
own Hand-writing, diftated what his Witneſſes were 
to ſwear, with a Deſcription of he Defendant J Per- 4 


1 | fon, Mime, P * * 5. 


8 
* 


' | 2 

4 . * 8 ; P 8 

1 Y - ? Y . 
1 - : . 9 f : * | AS X L : - 12 8 1 
k * 4 - . | £1 4 Y a * f at n 2 4 * 9 

= | | — „ * 3 * 

a 4 5 . . a 1 5 i . 

* * : " ; ; * ; - 2 d : | 

2 _ | | | 

A + } 4 "gg | 5 . ; a 4 * " 7 2 

N 2 } 2 il | 1 . Na N N 4 e "A K 22 
o 3 
* 


naue v. L Cobham 0 ou, his 1 
Tanart. Oct 66. 
3 LAY ien iter prefers his Bill SON gelt Tithe * 


> A of the Pariſh of Thornbrough in the County of |; 
| Stewards a- Buchingbam; the Defendant inſiſted that there was a 


. - Tx Evidence. | £ . 


1 8 . Payment of ſixteen Shillings and four Pence to the | 
dus to the | 


dane te Vicar, in lieu of the Tithes of the Chantry Paſtures | 
© Diſchage (which were in Demand) and to prove this, produced 


wasche 
= 5 Huben. gs "Sh 
nz to the Defendant's Father, wherein there were En- 
ties of this Payment: But it was objected for the 
Plaintiff, that though a Parſon's or a Vicar s Book, 
(here it appeared that Payments were made) were 
Evidence, yet never admitted in the Caſe of him who 
bas the Fee: But per Curiam (diſſentiente Baron Price) 

Even old Rent Rolls (where it appears Payments have 
been made, £96.) are good Evidence; and they ordered 
theſe Entries to be read. But nota, by Baron Gilbert 
they ought to be read, becauſe no better Evidence 


can be had; but if Eduard Chaplin had been alive, 
chey ought not. 


. 


. B. 


Accounts of one Edward Chaplin, who was Steward | 


De Term. —— IO: — — 


W. B. In this Caſe i it . to: be _ Opi pinion . 
the Court, that the Payment of a Modus to — Vicar 


Is a Evidence of an "IDs "_"— the . 


: Spendler G at v. Potter. Nov: 12, J 1 1325 24 


>a. 


Figs — cum 7000 aniento. Au- 


Queens College 


B IE, to effablifh i Cuſtom, whereby the Ou dels fie = 


bliſh a Cu- 
and Occupiers of certain Lands in the Pariſh of gow, be. 


Tort Baldwin in the County of Oxford were obliged Orne et =E 


the Inheri- 


to keep a Bull and Boar for the Ule of the Pariſhio- unee mu © © 

ners: It was objected at the Hearing, that a Cuſtom *** ws... 

which binds the Inheritance of the Lands can never 

be eſtabliſhed in a Court of Equity, Without tie 
Owners of the Inheritance are made Parties, sas '- A 

5 (who were Owners e.) ought to 

hape been here; upon WK =; the Bi | was EE = 
Z 8 Curiam. „ . 3 


Was; Alſo it was obj refed; hw as to "he Occu- TY — 


ben an Action on the Caſe » would be FR” EE 


1 7 11 | 


= 2 v. kee 8 - * 


05 


ON the Rinun of. a Reſeous, 7 Soi 6 
Motion for an Attachment will make it abſolute 2 — 


at b, as 1 ale mentioned i in the Return. Motion. St 5 I 


” +7 4 


nen of Bromball v. Lord Strafford A. — 
2 —— _—- 
Saoslvit ad 
R. Peer . 22 moved on the Behalf of the dem and 


Plene admi- 


Defendant for Leave to plead to this Action, nidrasit 
pleaded, on 


wi was Debt upon a Bond (and appeared by the in Anda | 
Declaration to be W Years ſtanding) Tov of the Truth 


of the laſt TY 


V 4 » 4 
4289 4 « 
- Sw . Fr — £ * 
0 5-4 © 4 * 
- 4 "1 = * - 
#* = w 1 * 
0 % ® 4 „ * o 
+ q A U 
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18 * De Term. 8 aber, 1 7 24. 


„ nn 


tn = diem and Plane be but the Court re- 
fluſed to grant the Motion, unleſs the Defendant 
would make an Affidavit that he had fully admini- 
ſtred, and this, they ſaid, had been the Practice of 
both the King - Bench and Common-Pleas. The like 
Rule was made the ſame Day between and 
Toru Briſtol (in an Inde aſſumpfit) who moved to 
5 * Non en. and Plene ue, * 


Simmons v. Mullins & af. Nov. 1 7. 


Fu MMO O ebene l Bill to be e 3 2 
an Award: {which was made a Rule of the Court 
of King's Bench purſuant to the Stat. ꝙe & 109 . z. 


= the Arbitrators; and the Plaintiff obtained an Injunc- 
E tion, the * to the Anſwer being allowed. 


The Defendants now ** * Liberty to p 


55 to examine the Plaintiff upon r in ke 
Eing's Bench, notwithſtanding the Injunction, as is: 
often done where the Defendant applies for Leave to 


dam his Judgment, or to proceed to Trial only : 


5 And per three Barons it was granted, becauſe the _ BM 
- Plaintiff was the Occaſion of the Delay, he comes 


here where he need not; for he might have had the : 
fame Remedy in the Court where the Rule was 


made, as here, and therefore it would be againſt 
Conſcience to tie the Defendants up ; but the Defen- 4 


E Examination; Bf dubitante Price. ) 


But the Praftice | in the King's Wa Cen Plezs fen at this Time 
do de altered; for there they now allow the pleading double Pleas without any 


Affidavit at all of the Truth of any of the Pleas, See the Books of modern 
Prachice in B. K. and C. B. 


and whereupon an Attachment was granted againſt 1 
him for not performing it) ſuggeſting Corruption in 


dants were not to proceed to have a Report on the * 


18 3 


— 


De Term. S. Michaelis, 1724. 


| — — 
he 


. et v. Murat. 


Nov. 27, 1724 268, 


R. 2 on Behalf of the Plaintiff moved, Secutty, 
that the Defendant might be obliged to give Circumſtan- 


a Security to abide the Event of the Suit before he 1 
went to Oporto, where he lived, and (as Was ſug- a * 


geſted in the Bill) that the Defendant owed the havens 


+ Plaintiff four hundred Pounds; but the Anſwer of r he 
the Defendant ** come in, che Court would make * N 


. =o er. 7 


5 "Yak: upon FT 8 th of 8 fellowing in ano- 
| tor Cauſe where the Defendant had not anſwered, * 


was in Contempt, the Court obliged the Defendant 


ö 3 to 0 give oe * 3 and — Order. = 


1 22 at 1 Relation of 


A' BIL L was icing for a egen as e Bill for, 


* 4h ney 
Sen v. Cornes. EE” 


mo 


to the Preacher of Bridgnorth ; and upon hear- 9 = 


ing of the Cauſe (which was afterwards ended by * M4: 218. 


5 I Sid. 1 5 ? 
b Compromiſe) it ſeemed to be admitted, that a B Bill i Keb par IM 


E _— be 9 for a Fenfion _— hes ” Wks 


itt. 146 a © 


2 Toft 401. 2 Cro, Le 


aar, v. Barbe. Dec. 8 8 . as Eo Y 


ILL by the Rector of Radnage i in the County of Tithes of 


8 for the Tithe of * of a Ml, — 
Mil and Cherries. 8 5 . 


— The : 


Show. 8 


184 


«4 — | 


IT r Term. S. Michaelis, 4 


— — 


Faker 3 The Defendant inſiſts the Head-lands were only 


Re air. large enough to turn the Plough _ and as to 
| 665 N. g. 0, the Bill was diſmiſſed, a 


621. | 


March r 57 "a to the Mill, no Tithes the Wing erer be 
Ro. "xj paid, and being an ancient Mill, it was House to 


2 1 conſider whether the Tithe of a * Cog 897 1 


. 32. Was a  predial or a F Tiche. 


4 Mod. 45 


2 Cro. $23, _—_ to ths Black ch 


«hs FORE ini 


| cle. | they grew wild in Hedges 2 waſte Places, and 


3 ſerved for fencing his : But the Defendant 
| reſolved that was ag to, Pay the Tithe of theſe COT” = 


an ancient 


| Mill pays no Ties . 


5 | Opiem, that there might be a Re-a pr 2 the where 


| Term. 8 Lian, 


1724 


2 gui tam v. EY, K 23, 172 4 261. 2} | x 1 


T was. this Day WY on the Behalf of Allen e 
(and others, Officers) who had ſeiſed a Quantity of Datetent 


per Pound, ** Value 


* firſt Appraifement being at fifteen Shi * oo 
which was too much by five Shillin np Fun e. dae n. * 
appeared by and Affidavit ; and H the fit App.. . 
ment ſtood, it would be a great Loſs to the geen . 1 
who feiſed, for they muſt pay the King's Molety a 
cCording to che appraiſed Value. Per Certan, There _ 
being no Bidder in this Cale, =t 2 be a 3 EY _ 
pu. * 75 


But quere, in * Reſped the Caſe would differ, 
in the Reaſon of the — if there had been a 
Bidder. - hp 


II firſt 1 of this Tem "EW Gilbert fat in Chancery as one of we : DE -2 
Commiſſioners of the Great Seal. SEE | —— r= 


'Bbb Boughton, 


186 De Term. S. Hilarii, 1724. 
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 Cuonary NIL L. by the Rector of Barre in the County of | 
Tithing al- Suffolk for the Tithes of Corn, c. The Defen- 


ledged in 


„. dant inſiſted that he ſet out the tenth Sheaf of Wheat 


Defendant and Rye, and the tenth Shock of Barley, according 8 


cannot be let 


in to prove a to the Cuſtom of the Pariſh: The Cuſtom he would 


= —_. have proved was, that the Defendant's Cart was | 
33 brought into the Field, and he threw nine r A 1 


155 into the Cart, and left the tenth for the Flaintiff. 


The Queſtion was, whether this cuſtomary Method © 
upon, on Behalf of the Plaintiff, that nine Sheaves 


of tithing the Corn was good; for it was inſiſted 


SEED ought to be ſet out on the Ground, and the tenth Ip 
| left out, and marked with a green Bough for the || 
kant, and char they ought not to ring the Cart 


into the Field and throw the nine Sheaves into the 


Cart, before the whole ten are ſet out; for the Plain- 1 


Ds : tiff ought to. be able to view and Judge whether he 4 
oY * a fair and you tenth + 4 J 


3 Ali the Court 1 not 0 the Defendane i in to 
2 prove the particular Cuſtom upon this general Alle- | 
gation; ſo he was decreed to account, for they | 
thought the whole ten ought firſt to be ſet out before | Þ 


*. 


| the nine are thrown into the Cart. 


. Swans Of of. Jan- 36 


_ Anſwer a- R. W. 7" 3 * ** to 8 an Aba 
mended be- 
fore Iſſue = in three Particulars, wherein the Defendant 


joined 


do it where Iflue is not Joined ; and it was ordered | 


_ fond herſelf miſtaken ; and per Curiam, We often 
Poſt PL 321. 


. Koll 8 


M ad an hundred Pounds Eaft-India Bond, marked 
3H her Aſſigns for ever, to her ſole and JSeparatt Uſe; the 5 
paid) the Mother being indebted to the Defendant 


9 Neceſſaries, &c. agrees to let him have 4 
ber Eafi-India Bond, and that it ſhould be changed 1 


4 the Huſband exhibited his Bill to have an Account 1 Ven, 17. . 7 


—_ away the Wife, but that ſhe was forced to leave 


—— 


De Term: $. Eb, 1724 =_ 


Koll ffe v. Budder. F eb. I, 1724. 2564. 


MAN Re his Wife, . many Vears Cohabi- Deviſeats a 
tation parted, and lived ſeparate about the Year wd = 
1714, ſhe being then above fixty Years of Age: The fole and - 
Wife being deſtitute of a Place to live in, was at laſt . = a 

| received by the Defendant at his Houſe at Dutwich, Property, as 
After the Separation a Son of them dies, and by his had ba 4 


Will deviſes an hundred Pounds Bond to his Father, Trae, 3 


No to his Mother (whom he made Executrix Fa + 


Bond deviſed to the Father (after the Son's Death —— 


for another in the Defendant's own Name, which : 
was accordingly done: The Mother dies, and now 


T2 and Satisfaction for this hundred Pounds Eaft-India 5. 5 
Bond, ſuggeſting ſhe had " and that he was = 
=> poſſeſſed of the Bond. 


4 To which the Defendant cet as ads, FR "2 | 
nying the Elopement, or any indirect Practice to 


him npon the Account of his Cruelty to her: But 
no Proofs were entered into, ſo it ſtood fingly upon 
the Point, whether under theſe Circumſtances ſhe had 
not ſuch a ſeparate Property in the Bond, as that ſhe 
could diſpoſe of it: And per Curiam clearly, She is — 
not only Executrix, but the Bond is deviſed to ber - = 
ole and ſeparate Uſe, which veſts the Intereſt in ger 
in a Court of Equity, as much as if the Son had 

veſted it in Truſtees for her ſeparate Uſe; and there 


are 


| 7 


3 8 =, 
| vert, a Note 


188 De Term. FI Hilari 45 1724 


—— 


are many — e a . * Equity has 
decreed an Huſband to ſtand as a Truſtee for the ſe- 

| x Chan. Ca. parate Uſe of his Wife. Lady Saffolb's Cafe, who 
 Fridgeon vv married Serjeant Maynard ; Sir " ſep} Hern's Wie; 


| Seymour v. Dilkes, Nov. 17, 1718.---And they gx 4 | 
it would have made no Alteration in this Cas f 
the Plaintiff had taken out Adminiſtration to bis = 


Wife; and ſo Wes Bil was CO with Coſts, 


e, v. | Mary Beverly "y Burton 4 | 


F eb. 


11, 1724. 


given to hr 


M A N as e Creditor takes out Admini- 2 
=. ſtration to J. S. and prefers a Bill againſt te 
1 the — 4 Widow, and alſo a gainſt B. for a es of us 1 
= band's Life Aﬀets of the Huſband. 5 — 


B. in his * flu, * * no - Aﬀets - 


" than five hundred Pounds and one hundred Pounds, | 


which he ſubmits to the _ whether * are che 1 | 
Huſband's Aſſets or not. 5 = 


> 
8 
e 
1 * * 


= a Relation of the Wife, and Soong her to 


As to the fre 8 Pounds * * 8, ts he * 


live in great Straights and Difficulties, out of meer 8 


Kindneſs and pate propoſed to give her five BZ 
hundred Pounds to her own ſeparate Uſe, for hen 
better Support and Maintenance (but this, as ap- 


by the Defendant's Proofs, was witkou the 


Huſband's Privity) and in order to make ſuch Gift 
certain and ſure to her, he gave her a promiſory 


Note, dated Feb. 4, 1707, I acknowledge to have 1 


<« received of Mary Beverley five hundred Pounds to 


c be laid out upon "the publick Funds, and for which | 


— * to be ** Baritbol Burton. 


2 „ 
— —„— 
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As to the one hundred Pounds he ſays, that in 
the Year 1709, the Wife delivered and depoſited in 
bis Hands one hundred Pounds, to be kepe a and ſe- 5 
| cured by the Defendant for her * —_ 8.4 


= He inſiſted alſo, that he frequently paid ** gabe 
=; Money in her Huſband's Life-time, and gave her 

| : Cloaths, which he prayed an Allowance for, out of 

| the five hundred Pounds and one hundred Pounds; = 
be ſubmitted to account, but whether to the Widow, EE 
or to the Adminiſtrator of the Huſband, | referral to 
5 the Judgment of, the Court. SEE 5 


This o came on to the: Oe” on in Thurſday 2" af 

= the 11th of Feb. 1724, and per totarm Curiam (Lord . 
Chief Baron Eyre, ee Page only in Court) it 

was decreed 1 2 the Plaintiff, that this Note of five 

hundred Pounds, and the one hundred Pounds, ſhould 
de taken as Part of the Aſſets of the Huſband, but 

gave the Defendant Burton Allowance for what ums 

he had advanced to the Wife in her Huſband's Life- 

time, in Diſcharge of ſomuch of the ipal Sums 

of Be hundred and one hundred Pounds; and it 

not appearing that he had made any Advantage of 


wis M Money, would not decree hin | to account 
for the Intereft. 8 


1 | Downes . -F Mooreman, V3 2 contra. 2666. 
6 oy; F eb. 11. e 


ILL * che Rector of i in the Ik of Porto WE 
Wigbt in the County of Southampron, for the dilinet m 


great and ſmall Tithe of a Farm, called Luccomb 1 2 RB 


nexed to a2 


Farm, in the Defendant s Poſſeſſion, Ves. 
. Cec — 


8 


Lib. 44 35+ 


* ww 
es 8 


baut in none 


"I 


— 


De Term. 8. Hilarn, 1724. 


— 


I The Defendant inſiſts that Lovecomb alias Luccomb 
Farm formerly belonged to the Abby of = 

that the Abbot of prin was ſeiſed in Fee of te 

Manor and Farm of, Ic. and all the Tithes renew- 


Quarrer, 


ing thereon, as of a Portion of Tithes in groſs ; that 


this Abby, by Surrender, and by the Stat. 270 Hen. 8. 
came to the Crown; that after King -Henry's Demiſe ' | 
_._ the fame deſcended to King Edward the Sixth, who | 

in the ſeventh Year of his Reign, by his Letters P. 
dent, granted Manerium de Lovecomb ac Grangiam, | 
Ec. ac omnes & omnimodas Decimas, cc. in difla Þ} 
Manerio de Lovecomb, Cc, Parcel Reventionim did 
Abbatie de Quarrer dne exiſten, to Cotton and o- 
 thers, and ſo derives the Title down to Migbt, to whom Þ} 
che Defendant was Leſſee for twenty-one OY tans And 
in his Anſwer he ſet forth the Clauſe in the Stat. 29% }F 
Hen. 8. That all Perſons, c. who ſhould have, by |} 
ay Letters Patents, any Lands, Cc. Tithes, Gr. be. 4 
Jopging to any Monaſtery, Sc. diſſolved "5 that Sta= 
| tute, ſhould hold the fame, in like Form, Manner, 
EE => Condition, as the Abbot, &c. held the fad, = 3 
aandd might have held the = if the ſaid Abbies hal 
not been ſuppreſſed. This Cauſe was heard Feb. it, | 
1724, and the Defendant carried his Proof down |} 
from the Year 1289, in a regular Method, to the 
Hands of the Defendant's Leſſor, the Knights. But 
nuota, all the written Evidence produced mentioned 
the Tithe ony teemmes vel omnimodas Decimas, Ec.” | 
the Inſtruments was mentioned made of } 


2 Portion of Tithes, upon which the Plaintiff founded 
his Objection, that no Title ap 


peared in the Defen- 
dant ; Portio Decimarum being a T hing GRE from 


= Tithes In the general Acceptation. * 


4M Net, There were never any Tithes in Kind paid, 


De Term. & Hilarii 1 — 


— — —— = 


But the Proof being fo clear, per totam Curiam, 
the Plaintiff's Bill was diſmiſſed, and the Party had 
a Decree on his Croſs Bill to * his e *. 
ſuant to his n, Sc. 


Woyra, A Copy of an * between the Abbot Copy of nm 
Buarrer and the Monks of Lyra was produced in emen 


1 
Evidence; to which it was objected for the Plaintiff, - - 
that by the Rules of Evidence it could not be read, Monks of 5 
being neither a Record nor a publick Thing: But the Lyra read in | 
| Defendant produced a Copy of the Mok, 25. of Oxon, Wich 70. 
that no Book, &c. ſhould go out of the Bodleian Li. 


3 brary; and the Court gave 5 to read this Copy of 


Agreement in Evidence, though they admitted it not 
to be within the general Rules of Evidence, but upon 
he "ur: l F of. this Caſe. N 


kdl gui iam v. Sanger. F eb. 1 7. 


1 


them of Boys, and Boys bought them at the Cuſtom- rol, where 
houſe in n being condemned Wines. 5 the Defen- 


dant was not 
- theft . 


' The Attorney General objected at the Trial, that oe 


the Defendant gave in Evidence that he bought n 


3 Condemnation ſhould have been pleaded, or at 
leaſt they ſhould have produced the Condemnation: 
But per Lord Chief Baron Eyre, the Defendant now 
is a third Perſon, and * che Wines of Boys, and 
it would be hard to put him to ſhew, much more ſo 
to plead the Condemnation, whatever might have 
been done in caſe Boys (had been the Defendaut) who . 
Was the firſt Nei after the Condemnation; and 
therefore he thought it ought to be left to the Jury, 
and fo it accordingly was, and they gave a Verdict 
for the Defendant. But the Point of Pleading was 
reſerved for the Judgment of the Court, Vide the 


— * . 185 * 


NFORMATION of Scifure of aParcel of Wind; wan = 


De Term. S. Hilarii, 1724. 


Funes v. Barrett. Feb. 2 2, 1 7 24. 


I LL by the Vicar of W F . in the County of 
Safer again inſt on 4 who was Scque- 


ls ought” to rene bike 5 55 a N 
Sequeſtrator is accountable to him for what 
2 bs: receives by the Stat. 280 Hen. 8. The Court 
ſeemed to think the Biſhop ſhould "Mg a Party; 
but by Conſent this Cauſe was preferred to the Biſhop 


of the Dioceſe. ora, It was ſaid a 8 


could not — a "Bll alone * Tithes . 


5 Whather 9 15 N * 8 for Tithes « of Wood by the Reger of 
_ eſteemed 


® „ ſtion was, whether Beech was eſteemed Timber in 


allowed to a 


ee. this Country, which went to an Iſſue to try. Yide |} 


the Caſes cited, Plow. Com. 470. 2 of. Com. fur * 
Stat. 4 5 Ed. 3. Stat. 359 Hen. 8. Cro. Fac. 100. 


53. „ 
270, The Attorney Drs] at ** Relation f 
Waters v. Vincent. Feb. 2 55 1724. 


| Demurrer 


7 G L. I 8 H ü to 8 — 2 


T Bil to di. Lands, and alſo what Timber had been cut yur 
_ cover Waſte and what Waſte committed, Sc. 


o Trin. 1692. Berwick v. Swanton, ſo it was reſolved, becauſe heis a Bail, 
61 and has no Intereſt. _ 
The 


Whipmeed in the County of Bedford; hs Que- 5 
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Ihe Defendant demurs, uſe there is a For- 
ſeiture of the Place waſted, and treble Damages, | 
and yet the Attorney General has not waived For- | 
feitures ; per Curiam the Demurrer was allowed, | 
and this differs from the Caſe of a Tithe Bill, which 
uſed indeed formerly to be with a Waiver of fel. 
ties, but has of late n diſcontinue I, becauſe = 3 42 ff 
Bill prays only the fingle Value of the Tithe. = 
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. 5 Greaves v. 22 A pl 1 7. 1 2 T: 


| ge 
xelieved as 


- 


= on the Outlewry, but ſtill remained! in the Sheriff's 


w Ele Hud. 


ry ACASTRO, his was Tenant to E , wa 14 


and his Goods and Money were ſeiſed by the Procel 


* 


It was now TY u 


ſatisfied one Year's Rent 1 in Arrear out * th * 3 
in the Sheriff s Hands. - 


And the Court thought it "_ to * ä I 


: becauſe a Capias utlagatum at the Suit of < Party, 


is to be conſidered only as a private Execution, and 


Ds only auxiliary to the Party ; and — the She- | 
riff to ſhew Cauſe. rk 


On the firſt of Fane | 1725, this Order was a 


abſolute, Baron Price only then in Court ; but on 
the . of June 172 5, it Was ſtirred again before 


outlawed at the Suit of the Plaintiff Greaves, | 3 


+ Stat, go * ca. i 14. 1 
on Behalf of the Landlord Web ſter, that he might be 


Lord 2 


5 


© Term Paſche, 1725. : 195 7 


Woe Chief Hoa - Gilbert, Priki and Page, joe 


the Order was made abſolute — totam * But 
vide anted Pl. 3: ' RIES 


* 


i & a v. Pb. April 22, 1725. | 2715 | 


Menn ” Lande wakes a Will of is kite A 4 
Eſtate, and now the Plaintiffs, who were his 1 
Children, come to have the Legacies deviſed to them on than 


his Teta. 


by the Will, and alſo their Shares of the cuſtomary mentary 
Part; and a Debate ariſing whether the Plaintiffs Cut, ok : 
| ought, not to make their Election either to have one ul hive, 


or the other, Baron Gilbert informed the Court that 7? 


I — ** — A 2 
this Point had come before the Lords Commiſſioners —_ 3 


in the Court of Chancery the Day before, and that -o— 70 
| Commiſſioner Fehyl laid this down as a Rule obſerved 2 1357 


in Equity, that if 2 Freeman of London deviſes more Nile 506. T 


| Legs by virtue of ſuch Will, ſhall be intitled to 
both the Legacies | and the cuſtomary Share ; but 
where he takes upon him to deviſe his whole Eſta te, 


there they ſhall make their Election to take e one 


or the other = 


Lord ' Dj by v. Mech, Hue, | * by 
Tenpleman. April 26. Ws * „ 


I L L PRIOR to eſtabliſh the Plintf” 8 Ri hs to | Title not. 


ſet fo 
the Manor, Sc. of Sherborn. Caftleton | in the in _ ſh 


rp 4 of Dor -ſet, and Liberties an Hundred of pn 
 Sherborn, to Green Wax Fees, Fines, Amerciaments, the Premiſſes | 


Poſt-Fines, and Fines ſet at the Aſſiſes upon the Pa. = 
* within the Liberty, « ao es. of 


g IT 55 * 2 Web v. ell. 2 Verm. 10. 1 
Fees 


than this teſtamentary Part, his Children who claim 4 _. = 
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De 3 Term. Paſche, 1 7 725. 


b : * -* (after Earl of Brifol) from him they deſcendei 


8 8 


Bus 


1 
two Defen- 
_ dants read 


RY upon the Merits, the Anſwer of the Arbitrators De- 


20 1 Ven. j. and Baron Price, to be * againſt the . 3 oe 


_ — — 
— 
— _ = — — — — "a 
0 dd. * 
— 2 * 
= 1 


8 on — raves! 3 n Brevium, &c. by 
virtue of a grant 14* Fac. 1, The Bill was brought 
againſt three ſucceeding Sheriffs of the County, = 
Templeman, who had been the Under Sheriff for three 


„ four Years, and as to him to have an Account of 


what Poundage Fees, Cc. he had received within the 
Liberty: The Title ſet forth by the Plaintiff vs 
that King James the firſt granted to Sir John Di 


George, from him to John Earl of Briſt, and on hi 

| Death veſted i in the now Plaintiff. * a 
It was objefted at the Hearing, thee e was not 
N 1 ſufficient Title ſet forth, it not appearing how the 
Premiſes veſted in the Plaintiff, * by — 
* — or ow. . 


= At per totam c Lord Chief Dada E. yrt, | 
| Ivice and Page, The Bill ought to be diſmiſſed W 
that Reaſon, the Bill being to eſtabliſh a Right, 2 
well as for an Account. And upon this the Cauſe 
went off, but the FRET had "nw to amend 7 


e 


Malin v. 4 2 4 


I L L to PE tex an Abend as bein 3 55 3 
tained: Now upon Motion for an Injun&ion 


* , 
by 


fendants) was admitted, by Lord Chief Baron Eyre 


dant, who was Party to the Award, and for whoſe 

Benefit it was. Wora, All the Defendiines joined in 

_ their firſt and — Anſwers to their original Bill, 
but the Arhitrators ſevered in their Anſwers to the 

amended Bill. Baron Page totis viribus contra, and 


thou ht | 


— 


th. 
| a... e * 
* — * * | | 
= vo | 
= on. | £ 
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= 4 34 
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e Term. Paſchæ, VJ25. 


* 


2 


thought it a dangerous Precedent; for a Man might 
add a ſham Defendant; and his Anſwer, at any 
time, obtain an Injunction, a it was never done 
ore, and ſo admitted: | * * 


* 


ay 27 1725, 


Chief Baron Eyre appointed N 
ord Chief 


of the Common Pleas. 
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> Way 
„ Ca h 


vpn n725; dir Jeffery Gilbert Knight, ons | = 
> 7 Bernard Hale Eſquire appointed a Baron of 5 


wr" E 4 


P v. Still 


Kerr Secondly, That where ther ar above ten Calvo, | 
ben Lambs, Lambs, Pigs, Cr. the Tithe of the odd Number © 
de ani above ten ſhall be paid according to the Value, and 


over to the not be carried over to the next Year. 


' 276. Sir Edward Blacket. v. Doclor Finney. 


ILL to eftabliſh a Modus of four Pence per 
Score of Sheep in lieu of the Tithe of Lamb and 


Modus pay- 
able on or a- 

bout the 25th 
of April is 


uncertain Wool payable, or which ought to be paid on er about 


and bad asto the 25th Day of April yearly. 


1 forth that 1 had an Extent iſſued againſt Sir Mat- 'nterlocu- 


1 Pounds and 


The Att 


— 


n 


= "De Term. & Trinitatis 1725. _. 199 


& 
1 a * pu — — 
. * 3 K l * , enen = * en *. * = : . . 
6363 8 a a F N a N 8 WW FI, . 3 


1 wa 3 


LO 4 


It was is cbjetid at the Ginn to * 8 


of the Time of Payment; and the Court allowed the 
| Objection, but gave the Plaintif "_ to amend, | 
* * paying the Coſts of the 8 c 


At the Sittings at Weſtminſter, Juaii 1 4 1 
4 The Attorney General v. Sir Fobn E hell. 277. 


A 


Soles facias was brought it in che Name of the At- Ion Afton 
torney General againſt Sir John Elwell, ſetting mie miſory _— - 


udg- 
ment does 


thew Kirwood, and an Inquiſition was taken thereon, 
which found Sir Jobn Eisl indebted. to Sir Matthew the No - 
 KRirwood by: two promiſory Notes, one for one hun- 
Pounds, and the other for one hun- 
prays that the Defendant ſhould 
ſhew . Cauſe why the Crown ſhould x not have Execu- . 
| tion for ain Debt. 1 5 


5 Lice 
* 8 * W 
— * 4 


= he Defendant Fe that 555 was not be "I e 
i thoſe Notes, or either of them die Inguifitionis: 


orney General proved (only) Sir Fohn's Hand 
to the Notes: The Defendant gave in Evidence that 
 Kirwood, before he failed, brought an Action on theſe 
Notes, and obtained Judgment by Wil dicit, and that 
a Writ of Inquiry of Damages iſſued, and was exe- 
cuted, and thereupon a final Judgment was had; 
_ therefore that he could not be indebted on theſe - 
Notes, becauſe they were merged i in the Judgment, : 
— to Higgins J Cale, EM 


But it appeared, that although the interlocutory: 
| J udgment was entered before the Inquiſition was ta- 
ken upon the Extent, yet the Writ of Inquiry and 


final 


N Te n. 8. Lime, 1 72 5. 


I _— Judgment » were not l * en un- 
; til a long while — for the Inquiſition on 
the Extenit- was upon the 28th of November 50 Gee. 
"the interlacutoty. Judgment was before, but the Writ 


of Inquiry was not executed until ey 85 th of Ty 
3 Geo. 88 o I BEES * 


Cn "P * 9 pe = 
9 1 . 
* 


gon, the Lord Chil 8 Sie, 


4, 


| And Aa 


. 
£ q ” 
a 2 
. 
* 
” 


ann 
| notbound = are not bound till the Tee of the Inquiſition ; aach 


__ That Notes of Hand are nt merged by an interlo- 0. 
2 cCuto ry Jud gment, the Debt! not being aſcertained be 8 5 
. fore RE Writ of Inquiry returned, aud final Ju ao 


| penitence eee PEP 


- 99 


CP 1 

0 FS OR FEI 1557 #3": 4 45 
; 998, Egan, Ve Limon. 165 
Woman : 
Whom 4LL fat an Account of GB. Ro e 


een <= Eſtate, who Was a Freeman of London, and ha- 
3H A; 2 er- Ving had three Wives, and Iſſue by the firſt Wife 
—_ heard with with- tWO Children; "by the ſecond; one; and by the third, 
A ee. four; deviſed: one ” Third to his Wife, and one Third 
_ ,*  * teall his Children, and the other Third to the Chil- 
= dren by the laſt Wie. He e e 


Theſe laſt were Plat aititiffs and dd che Share 
deviſed to all the Children, alledging that the Chil- 
dren by the twoiformer Wives were provided for, in 
the Teſtators Lifetime. r 


1 b. the ** by the d Wife, was nanked s 
= Parts but never er anſwered, nor was ſerved with Pro- 


* 


WA . 

a ö J 

= | ; a 4 5 N | 
3 a . * % ; 
8 * . 

o - ” 

2 0 

* 


3 


1 


—̃ 


The Plaintiffs moved the Court that they might 
hear the Cauſe without Charles, he being beyound 


Sea, and if it appeared he had any Right, he might 


come before the Deputy on the Account; and though 
no Precedent was produced to ſuch an Allowance Se- 
fore, the Court, viz, Lord Chief Baron Gilbert and 


Price, contri Page, gave Liberty to hear the Cauſe 


without Charles.) 


= 


” 4 E | 9 
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| Rex v. Pixle oy, Now. 16, 1 726. 


4 | 


Lats of | 


enn. 


"I * Tc. 3 


1 confirmed, and he was aQually diſcharged. 


Laſt Vacation a Capias was taken out u pon this 


Bond againſt him, and he was arreſted thereon, ad 
in Cuſtody of the Sheriffs of London; and this Day 


I moved that Pixley might be diſcharged out of Cu- 
ſtody by virtue of the Stat. 530 Ges. and another Stat. 


6⁰ Ger, and alſo upon producing a Copy of the Cer- 
tiſicate confirmed as the Statute directs. But per 
 Curiam, The Statute of Bankrupt do not bind the 
| Grown, and therefore we cannot diſcharge him; and 
5 


ichaelis, 


TN 171 5⁵ Ball was made one of the Clerks to Mr, 5 
Pauncefori the Treaſurer of the Exciſe, and he 
wm. and Pixley entered into a Bond of two thouſand ” 
Pounds Penalty to the Crown, with Condition that 
Ball ſhould duly account with iſ for what 


—_— Pixleyin May L ITY naw thakrege, Ha ſur⸗ 
K every ReſpeR with 
—_—_ the Stat. 5 Geo. and had a Certificate; which was 3 


| * 
— — — — — — 5 8 


De 7 erm. 8 Michaels, 172 5. 


'W 


—_— 


it was ruled 6 not only in caſe 84 an Extent, but 


even of an Extent in Aid; in which laſt Caſe the 
Court refuſed to relieve, 1 


N ota, It was objected, that a Sei re facias ſhould 


mance of Covenants ; but it was Gaid to be ev 


- 


Harman v. lnmiu. Nov. 20, 1 _ b 


XCEPTIONS were POIs to two — 
the original Bill, and then the Plaintiff amended 


his Bill (as he might do without Coſts ;) the Defen- 
diant put in an Anſwer to the amended Bill, and the 
Plaintiff ſet down the Exceptions ( (with De little 
Additions) to that Anſwer, and they were allowed; 
and the Queſtion was, whether the Defendant ſhould 2.15 
pay nine Pounds Coſts, as upon a third iriſufficient 
' Anſwer, or only three Pounds, as upon a firſt infuffi- - 
cient Anſwer to the amended Bill. And per Curiani, 
+ The Defendant was 0 to 7 nine Found. 5 


Set gui tam v. | Faſtin 1 


Tryon TION *. importing Brandy i. in a 


under fixty Gallons; upon the T rial the Defen- i 


dant proce the Maſter of the Veſſel, as a Witnels; 
but it was objected | by the Attorney General, that 
the Maſter was liable to a Penalty of one hundred not be a 


Pounds for breaking Bulk, by the Stat: 14 Car. 2. 


ery Day's 
Practice, that a Capias iſſues immediately where Oath 
= firſt made of the TG 1 as was done i in this Caſe, 


= have ifſued firſt upon this Bond, being for Perfor- 


Coft 5 
inſufficient. 
Anſwers. 


384, 


1 | 
for import 
ing Brandy 

in unſizeable : 
S, Caſks, the 
Maſter of a 
Veſſel can- 


Witnels. 


and therefore concerned in the Queſtion ; of which SOD 
Opinion was the Chief Baron, but he tclerved this 


Point for the Opinion of the Court. And now per 


totam Curiam, The Maſter ought not to be admitted 
as a Witneſs, though no Intormation was filed . 


im; 


204 De Tem. & Michaelis, 1725 


— —-— 


— 


him; — ſeemed to — no Difference mw it 

was, or was not filed, though many Inſtances were 
AntePl.218. mentioned on this Diſtinction before. Cited for the 
8 Defendant, Williams qui tam v. Ward, 1702, for 
importing in unſizeable Caſæs; Knapp v. Walp, 
1704, on the Act of Navigation ; Leſley qui tan 
v. Grey, 9* Geo. Tobacco; Jenkins qui tam v. Ler- A 
wood, on che Act of N — 


| Talbot v. Whitfield. Nov. 2 5, 1725 1 


. Derite of 
Money to be A 
laid out in . 


Truſt, x A the ſane ſhould be laid out in a 


—_ Purchaſe of Lands by * Truſtee; which Lands |} 
I Tal, be ſhould be to the Uſe of the Mother for Life, Re- |} 
. T4. cn i mainder to her firſt and other Sons in Tail, Len Lo 


Recovery, 


Tam in 


E ef Age,de- der to A. in Fee: The Mother died; the Son, who | 
—_— _— by the Will was to be Tenant in Tail, orefeered his 


M A N by his Will deviſcs a Sum of Money i inn | 


| bus not been Fill, ſetting forth this Caſe, and that the Truſtee had © | 
kc} uf 3 not laid out the Money, and. prayed that i it might be _— 


for if Land 


forif Land paid to him, being more advantageous to him in his 


in Tail, be Way of Buſineſs than Lands, and likewiſe to ſave 


can ſulfer = Expence; for if it was laid out in Land, the Plain- 
LL ti 


thereby bar the Remainder Man, and ſell the Land: 
The Defendant Truſtee in his Anſwer agreed to this 


now being of Age, could ſuffer a recovery, and 1 


Prayer. But nota, the Remainder Man was 1 
made a Party, and therefore it was objected, that he 


Plaintiff might die before he ſuffered a Recovery; = 
and it would be wrong in a Court of Equity to de- 

prive the Remainder Man of this Chance without 

= . heard. Lord Chief Baron Gilbert and Page 

thought they might decree in this Caſe, as there was 

no Infant concerned; but Price and Hale totis viribus 


of another Opinion; ſo the Court being divided, the .2 
Bill was  dilnulled by Conſent. | 


f = = 55 


Proof: This Marriage 


5 Sir Chave Mit: © v. Blk Freeman . at. 
* 26, 7256. 


11 R Claave More wen . 
Mr. Edmonds of H iert for 


N 


the E 8 Articles of 


4 Cohabitation Lady More cloped, and lived ina ſcan- 5. Equity 


between 


dalous Manner with ſeveral Perſons, andre by Raches 
proving ſo unfortur nate, Mr. ww _ 5 


ter vention 


1 by his Will in 


16965 deviſed (among other 


— er the ſaid Truſtees, Cc. ſhould pay both 
1 Principal and Intereſt thereof to ſuch Perſon or 
Perſons as Lady More ſhould, b by Decd in _— 
ſubſcribed by two or more Wit 
Sir Cleave, or any aftertaken Huſband, not to W : 
meddle therewith,” nor the ſame to be! ſubje& to the 

Debts of Sir Cleave or ſuch 5 * 


| Aﬀter. this, Aly: $ condi to live in [the 3 

ſcandalous Manner ſhe had done, and Sir Cleaue, on 
the 20th Day of Auguſt 17 + met with her in a 
Coach, and took Poſſeſſion al =W ; and on the next 
| . 1 Pp 


Agreement * 5A 
* after ſome Years are knding 


ugs) fix thouſand Pounds to three Truſtees, in ves” 


5 47 


..<7 


mY bk 


, ; p K 
5 G ' 


2 


Bs + 
5 


l hich Cauſes were heard, and the Court then 1 
divided, and ſo went to the Chancellor of the Ex- 4 


but before they were heard. again LAG More died. 


: De Term. s Hari, 1723. 


2 


by - - dT 


K there was an 2 executed by 80 Sir Cleavl 


is Lady, the , Subſtance of which Arie 
as, that in Conſideration Sir Cleave would permit 
wy to live ſeparate from him, ſhe would ſettle upon 
him for his Life two hundred Pounds per Annum 


= and all pay him the Sum of one thouſand Pounds 


out of her ſeparate Eſtate, the firſt quarterly Payment 
to commence three Months after; and the Articles 


5 = reduced into Writing were ſubſcribed 


by Lady 
More and Sir Cleave, and witneſſed. by four — . 
Salk.Spen- They met afterwards at the Middle Te 


ple Hall on „ 
Toth of November following, the Day of the firſt. 


4 Payment, and on the 24th of Mevember the ſaid 
55 Agr 
cles 


ent was ratified by 3 on the Arti- 


The Morning * the Day of n at che 7 ” 34 
25 9 Hall, Lady "More — 4 her Will, and deviſed ſe- 


m— . © Me, Elie, whoſe dem 4 1 


. bring * Aa Kill before hoy Lady Mere 
2 dir Cleove,"to ſet aſide e Articles, or that 


+2 Pons ane the rl 
and a Croſs Bill by Sir Gleave 
ber Truſtees, to 


per „ or to the Article, 
Lady More an 

carry thoſe Articles into Execution; 
equally 


chequer, who referred them to the Jud again] | : 


And now upon Revival of all the Proceedings in 


Re both Cauſes againſt Mr. Ellis, . as Executor of Lady 
Mere, per Otis totius Curie, theſe Articles were 
' deemed a good Execution of the Power under the © F- 
Will of Mr. Edmonds, and that Sir Cleave could not 


be 


* 


9 


ind ſubſcribed and 'vimeſſed as before. © - 


* ; i R 
n 4 
3 - 
— ; 3 — * 
— 
_— 
| * 
N 3 


— ; * 
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That th — ths Truſtees: were not ns to he 
Articles, Jet in Equity it Was ood to bind her, it 


not being a direct transferring of an Intereſt, but 1 £ 


_ Appointment purſuant to a Ver: But a Point ari- 


ſing, whether theſe Articles were bland uy Peet =} 


that was fent to an Iſſue t to try. 


Nets, Mr. Ellis was Aa Wirn of 


i; former Cauſes ; but it was now objected, that he be- 
ing become the Party 


More herſelf, ſwore now to ſupport 


Aa preſent: Inte- 


reſt; and beg his Examination in the former 
Cauſe was after the roth of November 1716, the 
day he made the Will, whereby he was 1 * Exe- 

ceutor and reſiduary 
though he might have been a good Witneſs in the <7 


Legatee ; and for theſe Reaſons, 


Z former Cauſes,” Us Depolitions" was now rejected. 


* —* *. : "NE . N Ye x : 
* „ ah, 0 e 8 


0 
a J * 


kae v. Bucher. Jon. 29, 1725.” 5 . * 6. 


HIS was an Adiion of Treſ 


eee Vit x. Mitchell, 10 and 18th of July 1712, in Scace, , where 


was a Gift by the Hultond A Intervention of Tru- 


en held good in Egg 


Domus 


intereſted by the Act of Lady « * 


"hs, After a Tall o the Ive, which laſted I 5 
: Hours, there was a Verdict, chat Articles were ; 
3 Ow obtained without Dureks, „ tag: 
* pon che Equity reſebved hi in <a 8 
Fa Cleave, from which Mr. Ellis appealed to the 
Houſe of Ton but = Decree was affirmed with 3 
— 5 


5 to oi abit care” | 
If 
FOI” = 


ch Quere Bae Tages. , 
& Horreum fregit; & Bona & Catalla, &c. ce- — 
pit detinuit & deprioavit Ruer” de oſs Horrei © & Daa. 


* . 
— 
* 5 
* "oo" P - 
G : » 5 mY > 4 
5 2 4 
& * 
* 5 * an vx 
wo : 2 
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7 * by 
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r * 
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De Term, s. Hilarii, has. 


— — 


5 1 & — Sc. Verdis > for the Pam = 
Las, two PEncE, . oy 


© This Caſe x was. argued i in M ee 9 wb 24, 
7 r. Owen forthe Plaintiff, and Mr. P. Ward for 


Defendant, and the fingle Quſtion was, whether 
the a ſhould have — Coſts than Damages, 


Lad Chief Baron Eyre thinks that che plaintif ; 
was intitled to full Colts; Price, Page and Gilbert © 


Barons 3 o it was AIM to be a 
* F V4 


And * Tims: $7 th Gillert * now Fo 
| Chief Baron, gave the Opinion of the whole Court n. 
this Day, and went over all the Statutes relating — 
| Colt as the Statutes of Glouceſter, Eliz. 21 2 ih 
16 Car. a. and upon comparing and conſidering, 
them, founded his Opinion on this Diſtinction, which 
= 2 24 to, viz; Where an Action all Treſ- 
paſs is brought Quare clauſum fregit, and chere is au 
_ Unng laid by way of A a of Damages A 
+ there can be no more Coſts than Damages, N 
the Freehold might come in Queſtion, unleſs. the 


3 certifies: Bur th there are ſeparate and diſtin 
Counts, and intire. 


es are given, there the 


Plaintiff ſhall have 1 full Coſts; even withouta 
Oertiſicate. If a Plaintiff in Treſpaſs counts of a 


Kae fregit, and in another Count De Bonis 20 por- ut 
_ tatis,. if the Defendant is found Not guilty as to the 

laſt Count, and Guilty as to the Clauſum fregit, then |} 
16 Plaintiff ——_— have no more = than wh it 


—_— —_. * 5 ES, 
W = 1 =, "+ N E : 
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8 : 
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The „ Caſe of Fiſher & at Laer of of the 285. 
Dean and Chapter of Cong Church i _ =& 


__ Feb. 3, 1725. 


*HIS Caſe ſtood for the Judgment of the Court Whether « 


this Day, when it was expected that the long- — 


controverted Queſtion, whether a conſtant N on-pay- Ment « 2 8 


ment of Tithes is Evidence of an Exemption againſt Evidence of 

a Lay Impropriator, would have been decided: But 3 TM 

the Court gave Judgment on the Words of the Pa- a Lay Im- 
tents mentioned in the Cauſe, though they determi- Bas. 5 


| ned that the Dean and — was a ä and 8 5 


as to A 


* ä 4 WE = == 


EO 112. 


The ene Gmoral v. Randall 
Feb. + 1725. N 


PON an athens for running of Goods a Information 
no Capias iſſued as the firſt Proceſs, purſuant to 3 — 


the Stat. 89 Geo. cap. 18. by virtue of which the De- be in the Book. 


fendant was taken and put in Priſon. It was now in the Office; g 
moved to ſuperſede this Proceſs, becauſe although bees Or 


the Information was filed, yet it was not entered in upon it. 
the Book (ſo that the Party might have Notice) 2 
- purſuant to the Rules in x687 and 12700; and it 
was alſo ſaid, that the Information was only the 
= Commencement, Sc. Cre. Elix. 261. Rex v. Harris, © 
a nd it would he to the Subject not to 
| have Notice by the Book. To which it was an- 
ſwered and reſolved per totam Curiam, That to pre- 
vent the Inconvenience, c. the Baron never ſigns a 


2 2 Order, June 26, 1 1700, That no Proceſs go out upen Information 
until; c entered in the information Book, and be filed. 


3 7 Warrant 


ropriator, = 


2 Bill for 


* 


aro De Term. K. Hilarth, 1725. 


Warrant for a Capias without an Affidavit; and x | 


to the Stat. 18 Elix. there is a Proviſo in that AQ, 
ſo that this Caſe is not within that Statute : And 
Lord Chief Baron Gilbert and Baron Page (only in 
Court) the Motion was denied. Wt 


E : 287. 1 Mills v. Ether idge. Feb. 3, 1725. 1 


55 Pleaof Non- 7 ILL by the Leſſee of Matthew Hawes CI (ſetting . 
D forth his Leaſe dated Feb. 4, 1723.) for te 
= Tow by. Tithes, &c. for 1724 and 1725, in the Pariſh of 


reſidence to 


Rely Simpſon in the County of Buckingham, 


it appears by the Plaintiff's Bill that his Leaſe wa 


Aaated Feb. 4, 1723; then pleads the Stat. 130 Els | 
cap. 20. touching Leaſes of Benefices, and other Be | 
dleſiaſtical Livings with Cure, and avers, that Mat» | 
ttbbew Hawes Cl' the Leſſor, was abſent from his he- 


Noy 116. 


Sc ge nefice eighty Days and more in one Year ſince the | 
— 8 ; = fore ce Filing of the Bill, v:z. in 1724 | 
| = that the Church of Simpſon is not impropriate, and |} 
EE, that it is a Benefice or Eccleſiaſtical Promotion with I 
C.ure, and therefore by ſuch Non-refidence, and by } 
virtue of the ſaid AQ, the Leaſe was abſolutely void. 


Mo. 448. 


r The Defendant, as to the Diſcovery of the Qua- 4 
—— tity of Lands he held, and what Tithes he had in! 
—  __..__ thoſe, Years, and alſoas to the Account, pleads, that 


Now upon arguing this Plea (which was drawn by 


F e. myſelf) Baron Price was for over-ruling the Fl, 
N. The Ch. Ta 


Baron denied becauſe it covered the Diſcovery, which, according 


on tobe to the Uſage of the Court, a Plaintiff was intitled to, 


Lib. 6. But- Whatever Exemption or Diſcharge a Defendant might 
er & Goode have. (And at the time of drawing the Plea I was 


Pro Def. of that Opinion, and ſo informed my Client ;) but 1 
reh. 108. the Lord Chief Baron, Page and Hale were of Opi- 
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nion that the Plea was good, extending even to Diſ- 
covery, becauſe it amounted to an abſolute Incapa- 
city in the Plaintiff, which differed from the Caſes : 

' where the Plaintiff was intitled of common Right; 
and there is no N eceſſity to aver that the Abſence f 
was voluntary, (for if it was otherwiſe, it lay upon 3 

the Plaintiff to ſhew it) or to aver that the aht... 
ſence was eighty Days together; ſo the Plea was al. 

lowed *. EEE ni * 


| Geale CT v. Myntour. Feb. 11, 1725. 288. 


Decree in 


lil. for Tibe as Vicar of Bjſop's Lyddiar in the Re 
DD County of Somerſet, ſets forth a former Bill in Chancery to = 
| this Court in 177, and a Decree in 1718, for theſe fe e... 


| 3 „ | | © N LG * Modus's to 5 
4 Tithes, after Iſſue (to try Modus 85 and Verdict for a _ = 
—— _ ae ß 


The Defendant pleads, that in Trinity Term 1 721, 5 


be preferred his Bill in the Court of Chancery to 
eſtabliſh the Modus's, Ec. that Iſſues were directed 
and found for the Modus's, and decreed thereupon to 
be eſtabliſhed, and pleads the ſame Verdict and D-  _ 
cree in Bar of the Plaintiff's now Demand; and te 


” 


Plea was allowed per totam Curiam. 


Nota, The fame Plea came on inter Quilter & Lowndes, and Quilter & Maſ- 
fenden, May 20, 1726, and then was allowed per totam Curiam, Baron Price be- 
ing now of the ſame Opinion in omnibus. And in the Caſe of Bokenbam v. Bent- 
field, Nov. 15, 1726; but nota, no Counſel appeared for the Plaintiff, and ſo upon 
the Authority of theſe Caſes the Plea was allowed. | | „„ 
December 16, 1726, Plea to a Bill for Tithes from Michaelmas 1723, to Mi- 
chaelmas 17 24, that the Rector was abſent eighty Days, viz. in 1724, which 
mignt be after the time wherein the Tithes were demanded in the Bill; and for 
this Reaſon it was over- ruled. * MES. | 5 . 
Quære, if this a good Plea, if Rector and Leſſee join, for by Non-reſidence 
before Sentence he only forfeits his Leaſe and Rent, not his Tithes. Atkinſon and 
Prodgers v. Peaſley. — — — . | — — | — 


At 


212 De Term. Hui ws. _* 


At the Strings alter Hil. Term, 1725. | 


289. Anonymous. 
Frandulen | PON the Trial of an lnformation for i importing 
+. 1 Cocoa Nuts from Holland, not being the Place 
Holland. | of their Growth, Ec. contrary to the Act of Navi. 


gation, it appeared that the Goods were only Huſks | 
and Shells, and ſome little of the Nut is 45 with | 
them, which they did in Holland, ſeparating the 


Huſks from the Nut by putting them over the Fire; 


= ring of the Cocoa Nuts, and fo excepted out of the | - 


and this the Defendant pretended was a manulads. 


Act, and that this was uſed only in Water, which 
the French Refugees drank. But per Lord Chief Ba. | 
ton Gilbert, This is a plain Fraud, and no manufac. 


"ie 


D E 


Term. Paſche, 


1756. 


%. 


C s FIR. & HS 1 


— : . — 


nm. 


1 Maſon v. . Clyple x &a a. 7. May x IT, 1746. 250. 


| The Defeat, 8 as to fach Part of the Bill a& 


2 prays Diſcovery and Relief for any time before within 
| fix Years next before the filing the Bill or ſerving the 
| Subpena, pleads the Statute of Limitations, and that 


| trotam Curiam; for the Defendant, as to the Titſies, 5 
is in the N ee of a Receiver or Bailiff for the Plain- 
tiff, in which Caſe the Statute of Limitations does 


not operate. 


I be did not promiſe to make any 2 for rely . 
Y Tithes before the ſaid fix Years, e 


This Plea was now „ atoncd, a over-ruled per 


Cited for _ Plaintiff, Cro. Car. 51 3. 1 Saund, 35 225 
2 Saund. Webber v. Tyrrell. 


Cited for the Deb kenn, Cre, "= 115. Hetley 111. 
111 5 Hain 


VILL by a Lay Improprator for Tithes for abou? Licnitations; . 5 


) twenty-four Y F | pleadableto 
„ö‚Üöbii 
„Tithes. 


_ cel of the 


| De Jerm. Paſche, 1726. 


8 Hanſon v. Fielding. 


Exemption B LL by a Lay nie fas Tithes within the | 
Pariſh and Boundaries of Shilton and Barnaclein 


as being Par- 


Poſſeſſions of the Com of N. 2 


; the Priors of 


St. John of 
Jeruſalem, 


= the Stat. 3 1 Hen. 8. with the Clauſe of Diſcharg, 
and alſo the Stat. 32. Hen. 8. whereby theſe Priori 
with all Privileges, ce. were veſted in the Crown; 


— : Manor. 


Upon the Debate of this ae were cites fu = - 
7. a. Gro. Fac. 57. Moore 913. 


-— Plaintiff, Lib. 2. 4 


The Bt, as to Ge Manor of Kl by - B 
his Anſwer inſiſts, that the Manor was Part of the | 

| Poffeſſions of the Priors of Saint John of Jeruſalm, | 
whoſe Poſſeſſions were exempt from Payment of | 
Tithes quamdis propriis Manibus, &c. then ſets forth | 


445 as | lth Ws. - 2: ht... 


| and that no Tithes in Kind had been paid for 8 


Degge 346. SE: the Defendant, Dyer 277. * + 


Bridgm. 32. Latch 89. Sir W. Jones 182. Ray. 11. 


Daniel ¶ icar of gr Go — v. * 2p = 


F . 


De Court "IE? all af 8 that | it was a E Þ 


diſmiſſed, 


god Diſcharge ; but the Plaintiff, after, failed inn 
making out his Title, and the Bill, upon that, was | 


De Term. — : — ö 


. | — — — 
— 


BF 


[ The Arorne General at the Relation of 292. 


Faint John' College in Cambridge V. 
The Town of Shrewsbury. | 


| Ke, ed the Sixth by Letters bd ey Touching | = 


| a Free-ſchool in Shrewsbury, and gives the Bai- 5 
 lifs and Burgeſſes Power aominandi & & appunctuandi the School at 
a School-maſter, and of making Laws concernen & of Royal 4 
| tangen * Ordinem, FF, & Direftionem Pæ- Foundation. 
| gdagogi, with the Advice of the Biſhop of Litchfield TY =_— 
and Coventry, and alſo for the a of che > 1 
Revenue, Ec: 2; YEE > I 


133 Queen Elizabeth, Ai 139 Sat. PRs. "oY 
Revenue of the School, in Conſideration whereof the 
| Bailiffs and Burgeſſes agree to ſuch Ordinances as Mr 
= Ajpton (then he Head Maſter) ſhould, with the Ad- 
 viceof the Biſhop, make; who did accordingly make 


_ ſeveral relating to the Diſpoſition of the Revenues and | 
1 Won of the Maſter. V 


5 [yy 100 Els. « Bailiff, and — made By- 3 
laws, the ſeventh and eighth of which were, That 5 
= 1 5 every Vacancy T Maſter the College ſhould 
| elect and nominate a proper Perſon (qualified =. 

E by Aſbton 's Ordinance) to the Bailiffs, who ſhould 

* nominate ſuch Peron: But by the eighth By-law | 

| had Power to approve or diſapprove: J ! 

ture 209 Eliz. between the Bailiffs and Burgeſſes and EE = 

the Biſhop of Litchfield and the College, they cove- 

naant to perform the ſaid By-laws, and enter into 

| Bond of one thouſand Pounds for that Purpoſe ; and 

dis Method of Election had been obſerved for one 


hundred and fifty-two Years, without any Interrup- 
tion till * 


And 


9 


Term. P aſche, £726. 


2 


And now upon an — by the Attorne | 
© General at the Relation of the College of Saint Joby, | 
to compel the Town to nominate according to the 
By-laws and Uſage, 


Caſes u Fal It was firſt obj jected by the nt. that by the Let. 
ters Patent of Edward the Sixth, e being the Foun. | 
. 4 New. x06. der, is conſequently Viſitor, awd the Decree now _ 
| Suk an. prayed i is interfering with the viſitatorial Power, and 


= Duke's Cha, the Crown can viſit only 1 under the Great 08. 


But upon the ſecond Hearing the Court woul 1 
_— there was no Weight in this, but that the cy 
ED _ — to eſtabliſh this as a Charity. 


Adly, It was objected that the Power af 'n nomine- . | 


veſted in the Body as a Truſt or naked | Author | 
„ therefore * not be delegated. 


ting by the Letters Patent of Edward the Sixth, wa * 


To ahh it was anſwered, that this was not a to- 1 


tal Delegation of the Authority, but only a Regul |} 


tion to prevent Confuſion, as in the Caſe of Corpo- 


_ rations, Lib. 4, To which it was ſaid, that the ſame | 


Objections might be made as to this; and the Uſage 


of two hundred and fifty-two Years did much corro- | | 


baorate this Caſe; and of that 
Court, and decreed for the Plaintiff, 


Opinion was the whole 1 


_- 


wy 


Bridger v. Michel. June 18. LD a = 


| 4H E Bill es forth, that the Plaintiff . De . — | _ 
fendant many Years ago were Partners as Mer- tuns pleaded 
chants, and that upon ſettling Accounts be- Þy one far- 


Bill 
tween them in 1701, there was due upon the Balance eve by 


of that Account, from the Defendant to the Plain- 194 5 1 
tiff, one hundred and ninety Pounds, and e an . = 


Diſcovery, an Account and Satisfaction. contend | 


| The Defendant pleads to fo muck of the Bill a as 
ſeeks an Account and Satisfaction, that it appeared 
upon the Plaintiff's own ſhewing, that the pretended 
Balance was due above twenty-four Years before the 
Filing of the Bill, and that in all that time he never 
commenced any Suit for it; and alſo pleaded the 
aue of Limitations, | 5 = 


And per totam s Caridws; the Plea was Shad: on 2 Ver. 276. 
the long Acquieſcence of the Party; and after ſuch 
a Length, of time without Suit, it ſhall be preſurged — i 2, 


* 


* 


De Term. &. Trinitatis, 1726. 


e 


* 


Court ſeemed to 
s was not a Merchant's Account within the 


the Balance was ſatisfied: And the 
think t 


Statute of Limitations, theſe. Perſons not dealing a 


* 


others 1 but gave no poſitive 
but allowed the Plea on the 


" x £ * , * 
4 8 ff . 


Opinion on this 


5 . . 
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as one Merchant 


FE 


don the Bill was taken pro confeſſo, and then 


* ws e 
. 2 * | 43 ? ? 
R "KS r . 
| ſer rin. | 
* 5 * — 
* 
beit, OA 18. * This 1 „ Sir Thom E 
. '® | 
 Peage/ly Knight, took his Place Lord 


of Lord Chief Baron an. * 


* . of this a 
; wen 5 
2 > 3 ary”, 
: B N * ' 
: 


| Hewell v. Lord Cale. os. . 


queſtration for want of an Anſwer; uf 


t down 


Baron of the Court of Enchequer; in the oom 


; 3 * 8 - A T 
: | 5 | - 3 22 | X* 
= . 


1 Deſendant tes Appearance * out to 4 Se- Decree, <= 


whether it 
n Mo- ſhall be why 
Niſi, where 
the Bill is 


in the Paper of Caulgg, to be heard ; and Yeſterday taken pro | 


| = ſhould be abſolute, or only NV. Barons Page ce. 
and Hale (then only in Court) doubted, and deferred 
giving Judgment on this Point, until the Lord Chief 


upon the Hearing the Queſtion was, "whether the De. ter — 


Baron came up; and this Day it was ſtirnad again, 3 
IVuben the new Le Chief Baron and Page were f 


Opinion it ſhould be Mit only, ( befetanter But 
Baron Hale, upon the Precedents 

that ought to be abſolute. Which (Ichink) ſeems 
tobe the better Opinion; for hen a | Bill 6 is. taken 


"—_ 


ed, was dlear 


= "py 


, _ 
7 * 


55 . 


DeT Term. x Michaelis, = 6 | 


"area caſio after Abjearance, | it is giving time to a 
ant for no Purpoſe ; for when he comes, he 


can be admitted to ſay nothing. Baron Page made 


a-Difference ariſing from the quick Proceſs againſt x 
Peer, which is not in the Caſe of a common Subject; 
but the auen has but little wok (ut — 


. x **. = 


Water) v. Robinſon. o8. 29, _— 


found poſ- 


Term, but 
be dies be- a 
fore it is fold 
by a endi- 
tioni expo- 
nas; 


V. enditioni erponar it ued, and the Term was fold. 


4 Was oalwed, od by an Inquiſition: taken 
thereon it was found, that he was poſſeſſed of | 
E a Term for Years in jure Uxoris; after tis Deceaſe 


Nu the Widow PERO that ſhe MER be at L. ; 
* berty to plead to the Inquiſition, which was granted; 


phe! . although it war objefted in behalf of H. the Pur. | 


the Packs. chaſor, that he had purchaſed under the San&ion af 


AbePl 163. the Court, had finte hrought an Ejectment which 


was defended by her, that The had brought a Writ I 
of Error, and alſo a Bill in Chancery relating to thi |} 


Matter: But per Curiam, Though ſhe has been wrong 


adviſed, we * 9 her of the 3 a  B 


* g now. 


uenter 3. Boe Heron Poe ara a Jul N E 


of the King's Bench. 


withdraun 


—＋ nt 4 


torney Ge- 
13 Upon an IR in the Attorney G — $ 


Tofrmatien N ame only it was admitted . he could enter a Non 


by ap 506. pl. 81. 1 Inſt. 139. 2 Shore 
1 Vent. 28. — 84. 2 Ro. Abr. 979: P- 10. Ketyng v5, 6 


N 0 TA, A Queſtion 1 ak hs Attorney 
r General upon an Information Ws ou, os ons 
one can be withdraw a Juror. 


437. 18 Elz. c. 5. Stat 6 Geo. c. 21. L432 


2 


De Term. n Webel, 76. 
upon - that information; -wikieh which i in effect 


_—_— 


amount- 

ed to 2 N a ſuror. q 4 
52 Inft. 139. was mentioned for the Defendant ; 5 1 1 
but to that the Attorney General ſaid, it related only EY n 


4 to Ations qui bam, not to Informations; and in 

Informations the Attorney General only joined tie. 
*F Baron Price, Nothing but the Practice of the Count 
FF cn ai that, which is "1 to ave the * 1 


Neger, 9, _—_ This Day Sir Renee Carter 
and Sir Jobs Compns came up as third and fourth 
Barons of the Court; ſo that at this * : 

” Courtconſiſts of 25 


1 Sir Thomas Pa Ent. | Lord Chief Baron, 

. - Sir Bernard Hale Knt. 7 I 
—_—_— Sir Laurence Carter Knt. 
—_ Sir of 2 "on Knt. 


Mk Ls 
3 PAUNCEFORT, Gee; of the Exciſe, W IM | 

FF MHicbolas Clarke as his Bill-man to receive Money the doc 

* 23 ariſing by the Revenue of the Exciſe, and took * 


; Bond from him to account and pay what Money he 
| ſhould receive of the Revenue Money, and. alſo on 
Z his own private Account. | 


$ upon to account-to the 
* I Commiſſioners of the Excife, and being in Arrear | 
one thoufand eight hundred —— he — to 


In 1724, Clarke was called 6 


2 T. 
LA 


7 2. the Reſolution in n tam v. Bene, "May 17, 1726. And h 
Farewell gui tam v. Norris, when Lechmere was Attorney General, Trin. 11 


1 1 * ret. 5. & 42. Bede ui tam v. Brown 9 - I 
£ LI "2B  Pauncefort, 


r 
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the whole Money 


Pauncefort, to help him to the Money to anſwer the WM 
Demand; and Pauncefort did, by Mr. Georges, pay | 
to the Commis . and took a | 
Bond from Clarke to him for that Money. $3 
Pauncefort, after, dies; and Mr. Georges, ne of the 
1 tors of Mr. Pauncefort, makes an Affidavit that Þ 

be (Clarke) had not paid the Money due to his M 
jeſty, that the ſame was anpaid, and in Danger of I 
being oft, and thereupon obtains an Order orgy An : 


Immediate Extent againſt Clarke, 


c. 


Not this Day we moved to diſcherge the Order 1 
feſt; Becauſe the Affidavit upon which it was grantal 
Was fallacious, for that it only ſaid he had not pad 
2dly, That the ſame was unpaid, but not fai, 


10 the Crown ; 3dly, In Danger of being loſt, but 
not {aid to the Crown. And by our Affidavit it aps 


peared as above, that Georges himſelf had paid the 
oney to the Crown, that nothing was in Arrear tg 
the Crown; for, as appeared by Certificate from the 
Exciſe Officer, Pauncefort had his Diſcharge, and a tc 
| his Bonds and Securities delivered up; and therefore} 
there was nothing to found this Extent upon. And 


That any Benefit Paunesfort or his Executos | 


Mon 


laſtly, 


. have by the Prerogative Proceſs, was waived 


d taking a private Bond from Clarke for the Pay. 
ment of the Money; and of this Opinion was the 
whole n, and 7 Ge Order- _— an Er. 1 


tent. 


But nota bene, upon Mr. Attorney General's Re- F 
queſt they declared it ſhould not be a Rule, thata } 
Debtor of the Crown (though the Crown Debt was 
 fatisfied) ſhould not have the Benefit of the.Crown } 
Proceſs to reimburſe himſelf, though it could not be 
granted under the Circumſtances of this Caſe. 
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The - Anno Gin! v. bu. 298. 
3 Nov. 29, * 


3 8 


1 Ur PON an Ihformation by way > E for Partners | 
© | the treble Value on the Stat. 8 Anne, for wma 15 


the Croẽn 
knowing they had not paid the Duties: It was de- — 


Goods that came to the Hands of the Defendant, 


termined at the Trial at the Sittings by Lord Chief 2* A. „ 


Baron Pengelly *, that if ſeveral Perſors were con- Ante Pl. 158. * 


= cerned, either in Partnerſhip or otherwiſe, yet the 
brown might come againſt any one of them 2 the 
91 whole Penalty, it being 1 in Nature of A Tort, and 
dot a Contract, as in Caſes of Tort a Subject might : 
come upon any one concerned in the Tort : "And it Proof need 
s alſo reſolved, that on ſuch an Information there aul be, that 


the Goods 


L was no N eceſlity that the Goods ſhould be proved to came into his 


Power, or 


come actually into his Hands, if they came into his jaw n . 
14 Power, or into the Cuſtody of any Agent « of his, on rn”; EE 
to n. Perſon * his Direction. | ; - 


_ Rody. 


15 ange e v. Weeks, 55 255. 


Dec. 1, 26. 


of Duties, it was laid in the Information, that Debt for 


t 
Plaintilf g gave. in Evidence an Importation 3 in April Duties. 
229. 


141 * 
- 


In this Cale two Objections EPL ER, Whether 5 


they could be permitted to give Evidence of lp Cro. El. 660. 


2 1n the Caſe of The Attorney General v. Carbold, Feb. 13. 1732. An Infor- 


mation of Devenerunt was tried before Lord Chief * — who was of 


the ſame Opinion. 
But nota, the King can have but one Satisfaction. 


tation 


formation inn 


Y TOP an x ih © in | Debt for A tan cole: 


A the Defendant imported the Goods 129 Geo.—-The Non-pa - 7 


4 


adi "I. 


. 


. The Bey lad Baron thought the Caſe in Cro. Elix. 660. not to he 


Boes come to Whoſe Hands the Goods come may Fe chan 
3 ga in F Debt, the Perſon to be charged as Im 


- ; 4 Us _ 


. Term. . Michaelis, I 7 2 6. 


tation at any time before the Day laid 1 in the was | 
mation. 3 


. * « 
4 * 


2dly, Whether any Perſon can b 
an Information in Del dt for the Duti 


* 
a p 


conduc | 
85 the © al 


* 


1 d ved by the Lord Chief Baron, That . ght hae 
N — S Glen, been made caly to the Defendant by Application at 
"4 ſeven evers& the Court, who would have made an Order for con- 

Vat. Dec. fining the Evidence to a certain time; and the C 


7 * Law; that the Day is not material, n 
TOE | petience had Juftified this, * ſes 5 


wi 2252 3 runt, which is a criminal Proſecution, 


porter mn. 
have fack an Intereſt in the Goods, as to be liabe 


pay the Duties, and it will not extend to a mere "uy 
or Servant; but if he is jointly intereſted with ano- 
ther, the Crown may recover the whole againſt one; 
as in caſe of ſeveral Obligors in a Bond, the oth 
may ſue one or all, though he can have but one dati- 


5 2 4 Packer for faction. A Factor for a Perſon abroad is in this Cale 


a Merchant 


4 — undoubtedly liable, becauſe the Crown cannot get at 
—_ be the ie the Principal; and a Factor for a Merchant here ba 


porter. ſome fort of Intereſt in the Goods, and has ſome 
Share and Allowance for his F adorage, and has a 

| ſpecial Property in the Goods; he is to take the | 
| Goods and pay the Duties, and therefore muſt be 


taken to be the Importer; Lach in caſe wh, A mere 
8 Ee or Servant. 


% * 


10 w . it was ee and 14 


To the Gd Objection, Though m upon a ; Devel * 
„ 


Y TOW Be S. Michaels, 1726. 225 


300. 


. 2 Gmeral v. Fewers & Bay. 
Dec. 2, 1726. 


0 oram Lord Chief Baron Pengelly. 


INFORMATION of Debt for the Dies; ; it was Information 
Pbjected as to Part, /ci/ the Frenth Wines com- 5 — > 
E ing from Holland, that they are prohibited and for- _—_ - 
S feited, and fo no Duties are payable, Simms v. "Md 

en. But per Lord Chief Baron, After a Seiſure is 
made the Crown cannot make an EleQion, becauſe 
che Right i is attached in the Infotiner uu Whih Share; 
aud this is not an abſolute Prohibition, but a Proki- 
bition / mud, as in Caſe of Brandies had been re- 

| ſolved ſince the Caſe of Doe qui tam v. TINY Mich. 
23 2 Gs: 1 


* 


Ar the x Sittings at Serj eants In nn. 


Ie a Baux. 3 ED LY 305 | | 


= Bom LIN G Es Surety with As on his * Extontia ._ 

diining a Writ of Delivery for a Ship, and en- eva 85 
| tered into a Recogniſance for that n accord- 1 

. ing to the Courſe of the Court. . 1 La 


8 e 
* (after a . facias 0 on the Recogniſance 1 


F 
- 
= 1 
EZ IA 
31 apainſt him) takes out an Extent againſt himſelf to 
e find Debts; and upon Inquiſition it was found, that 
a1 Harriſon 5 indebted to Sandys in two hundred and | 
e # twenty Pounds for Goods bold and delivered, and 
e | that Sangys had, three days before the Extent, by 
e | dd Poll aſſigned this debt to Bowling for a valia- 
Idle Conſideration; and the 23 concluded, 
that die epi In ney” tion Harri iſon indebitatus exiſt 


M m m to 


to Bowling i in two hundred and twenty pounds; upon | 
that, Bowling, upon making an Affidavit that this 
debt was really and bona Re due to him, obtaing 


an Extent againſt Harriſon. 


And this Matter coming before the Court on the 


Maſter's Report, wherein it appeared that 'no Evi- 


dence was given upon the Inquiſition, that any debt 
was due from Harriſon to Sandys, and that the Scli- 
citor for Bowling had only og that the conf N 
deration of the Aſſignment from Sandys to Bowling 
was a promiſory Note 70 the beſt bf bis 8 


I now moved that the Extent againſt Harriſon might 7 
be ſet afide, becauſe it appeared that there was no 


De Term. S. Michaelis, 726. 


original debt due from Harriſon to Bowling, as the 


N 1 Vi 4 Hard. 495. The PIER General v. Sr Gee. 3 Truſt may 
: 9 en. 30. con. * 436, 466. | . 


= 1 


Rules of the 15 Car. 1. direct; upon which Reaſon Þ - 
the Extent was diſcharged. 1 alſo objected, that tie 
Intereſt of Bowling by the Aſſignment from Sand 1 
5. was only an equitable Intereſt, and that Debts i in ? 
| Skin. 264. Equity cannot be ſeiſed upon an Extent : But in tl 
Es the Court would * no LO 1 


„ 
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Term. S. Hilarii, 


1936. 


The Atorney — v. Flower. - 302. ” 


| Tried at 1. 1 fininfer biſon Land Chief Baron Per 


_ 8h, „ Feb. If 8 


TNFORMATION by the Amen Geteral on the on the Stat. = 
r 


Stat. 8 Anne, cap. 7. ſect. 30. for : 
in unſhipping of Wines, whereby the treble Value i is for ** 8 


| forfeited: The Defendant pleads Not guilty. Mora, ping Wines, N 
The Information was, that the Defendant tempore . 4 
Exonerationis fuit Opitulator wel aliter Particeps, 2 


| glice, otherwiſe concerned in Exoneration' præ dick!, 
Oc. The Words of the Statute are, The Perſons PoſtPl, 320 
1 who are 1. in or otherwi Fu concerned i in the _— > 


« Ping, Kc &c. 


Upon the Evidence it appeared, that the Defen- N 
dant had been preſent and aſſiſting in unſhipping two 


Parcels of Wine, but that he — went away; 
and before he went commanded his Servant eve 

| (the Witneſs) to ſtay and aſſiſt in getting other Parcels _ 
of Wine into the Cellar, which afterwards came in, 


nd 


a De Term. S. Hilarii, 1726. = 


ad the Servant IVeve did accordin ely aſſiſt, &c. but 


J = = - hy the Maſter (the defendant) was 5th at Andover, 'Y 
= s Miles diftant from Pitts Deep in Hamp- 


3 about forty 
=. .. we, the Place where the-Wine was run. 


13 to bring 


B otherwi concerned; 
amount to no more thn the Word aſſiſting. But we 
for the defendant inſiſte 


EE unſhipping, and never intended to puniſh any Per- 


4 AX ES. tually at. And the Conſtruction contended for | ) 
—_ the — General would render the ſubſequet 


= Words, or to whoſe Hands they ſball knowingly come, | 
ED totall uſeleſs: And of this Opinion was the Lod | 

e ecially as it was laid in the Infor | 
ape: mation. upon the Chief Baron's declaring his | | 


= Qpiniov — as Þ wieleld in — vin, 


tempore Exonerationis, @c. the Attorney General agreed || 
te defendant thauld be — as to the two lak 1 


3 Parcels 


„ - Ars. Thmghs, Jan. 27, 2736. 


5 SEIRE facias upon a — a geinſt the Bail; | 


the Sci. fa. reciting the Record was in hac parte, | 


Mr. Attorney Gene inſiſted this was Cufficien 3 
the Defendant within the Act 
to the t daft 4 Parcels and was within the Words 
or elſe thoſe Words Would 


_— that the Act extended only ; 5 
—_ co thoſe who were actua ly preſent at the very Ad of 


ſons but thoſe with fo ſevere a Penalty; and the 5 
Words © otherwiſe concerned” related to fuch who were | 
 » preſent giving Orders and Directions, but did not ac- | 


whereas againſt the Bail it ſhould have been in ea parte, S 


It was moved to amend upon theſe Authorities, x St. 
51, 52. I Noll. Abr. 797. Stat. 8* Hen. 6. cap. 15. 
but was denied per totam Curiam. 2 Salk. 599. Hil. 


= 3*Anne in B. R. * v. Well. 


DE 


4 


| 29 


—— ay aign did not appear he 
tting down che Boughs 


the Bo- 
of 2389 8 


5 2 lage Yew-tree in the Church-yard. Nota, There Churd, i 


was a Decree in the 8 piritual Court for twenty-ſix {4 not | 


Pounds Cofts preter foot 1 ne 8 2 vine Ser- 
= guſaem — = — 


Now upon thewing Ce aw aa tte ſhould 

not go, it was inſiſted = 
was a Matter proper for the Juriſdiftion of the Spiri: 

| tual Court, and that a Man may be puniſhed for the 

| fame Fact in different Reſpects, and cited Salk. 547. 

I Sid. 281. Golaſb. 113. Godb. 259. That the Par- 

fon had a Freehold in the Church-yard for the Be- 


againſt a Prohibition, that this 


neſit of the Church. 2 Ng. 279. 1 Ro. Rep. 255. 
Mg 104. n 


Nnn For 


| Baſed. Celine. May 4 1987. 50%» 
E ABEL in 8 Spiritual Ca t aſt ain Prohibition, 


The Ordi- „ 


an Hale in che ge ages ED 


230 : De Term. Paſche, 1 * 


. 


For the Prohibition it was faid, that the Parſon 
has the Right or Remedy as well as the Freehold, 
and conſequently might have an Action; 2 Cro. 365, 
Bro. Treſpaſs 210.---That it was not too late for a 
Prohibition, even after Sentence, if the Proceedings 


ä non Judice, = C4 187-1 8 5 178. 
* | 


Per Curiam, The 1 cannot puniſh a ſingle 1 


Trefpab committed on the Body of the Church, 

which does not hinder the Service, which is the Cak 
te Statute of Circumſpeciè agatis-—De Ecclefia diu. 

operta extends to, and which is not alledged in the 


I Libel: The Rector, Who has the Frech in u 


bas a Right to bring his Action, and therefore t | | 
would be hard to ſubje& this Man to a double Pro | 


- eution; and the Expenſe here (though properly coll) | 


are in the Nature of Damages. But the Plain | 
8 * = he FOR * declare in Prohibition. 


L qui tam V. Vanbeck May 16, an. 


5 — NFORMATION upon «ah Stat 129 Oy. 2. c. B. 
for import- 2 
ing Goods 1 /. 4. for a Ship forfeited by bringing over Goods | 


from Rot- 


| terdam, not from Rotrerdam, r not being the Teo of their Growth. 


„ Une che Trial the Deſire was, That theſe Goods = 


Growth. 


Whether were brought either by the Paſſengers, or the Mari- 1 


8 ti Mater ners, without the Knowledge or Privity of the Ma- 


neceſſary ſter; and therefore it would be hard to ſubject this | 
4 he pro pon Ship to a Forfeiture by an Act he could not help, 
aälzand much harder upon the Defendant, who was the | 
Owner, that he ſhould loſe the Ship, and cited the 
Stat. 27 Ea. 3. cap. 19. 380 Ed. 3. cap. 8. _ 
ut | 


— Paſche, | 17 4 1 


But Lord Chief . on P N faid, that hi. hen) 
preſent Thoughts were, that Knowledge in the Maſter 
was not neceſſary, for the Act is an expreſs Pro- 


huibition without any Limitation or Reſtriction, and 
the Fact proved comes directly within the Deſcrip- 
tion of the AR, the Forfeiture is upon the Gook Eh 
| themſelves, and not upon the Perſon, the Intention 
of the Law was the Support of Trade, and therefore 
| we may prefume it was, that all 3 ſhould take 
che utmoſt Care that Trade ſhould be carried on 
without any Fraud. The Owner is to take Care what 
Maſter he employs, the Maſter, what Mariners, and 
what Paſſengers he takes in; and being Exercitor 
Wavis, and having the intire Controul a the Ship, 
be may ſearch and examine, where, and when he will, 
and no Damage 
| recover againſt the Maſter for the Ship forfeited by 
huis N Rein. 
might, againſt * a Paſſenger who created a Forfeiture 


accrues to the Owner; for he may 


and (as He then thought) the Maſter 


| 2 by his Act: And there is the more Reaſon he ſhould 


6 bo 


| fuffer by this, becauſe he has the Benefit of the 
Freight. of theſe very Goods which occafioned the 

3 Forfeiture. The Maſter is to report, and there N 
; he 1 is — to ſee what he does _— 


2 was a Cale cites Foſter qui tam v. Philips, 


in an Information on he ſame Statute, Trin. 1722, 
where it was faid the then Lord Chief Baron was of 3 
= the ſame Opinion. | 


Mrs, — it appeared it was not neceſſary 5 


8 to determine this Point, which the Chief Baron would 
have reſerved to the Defendant for the Opinion of the 


* Lib. 3. "Ras C. BF. N. B. 130. b. If a Man committed eſcapes, n 
Fay a ſhall anſwer to the Frey, and ns 


for Damages. 


have an Action againſt the Priſoner 


Court, 


f 232 


| : GE EC T2 at 


B. Term. . Paſche, I 727. 


I for the 
Knowledge of t 


Goods. 


Nota, A new Trial was moved fi ads 
June 11, 1727, and upon that Motion all the four 
Barons were of Opinion, that Norrce in the Maſter 
was not to create a Forſciture upen this Af 

all Matter, they 


of Parliament : Thongh, for a * 


_ thought c 
demned. 1 


© Cited by Baron ts Eh, Maline's ww 


| e. ac. 1. Stat. Srap. 27 Ed. 3. cap. 19. 55 . 
1, Molloy 204, 209, 10, TI, ry 235 * 
1 Sid. 298. Hue v. Puſey. 


that is not to be looked 
— Gr 


— wh 


D E 


ury found the Defendant had = 4 1 


we 


— = 
'D E 


| Term. $ Trinity 


u & Blnmart. June 3, 2727. $06. 


s H ENRY BULLEY v was indebted i in three hun- Upon - 


dred and ninety-five Pounds ſeven Shillings and — 


Value of three hundred Pounds, in Conſideration ** 33 
| whereof Bulley, by two Bills of Sale of the 8th and S 


24th of April Mr ty aſſigned to him fixty Hogſheads * 


4 of Tobacco, which was to pay him for the. three 


fixpence lent 


hundred and 7 five Pos ſeven Shillings and . 
1 lommart ; the Remainder to con- 
mme in his 5 to eure him — the ** 8 


| »ewein he was s Security for Bulley, 


mii 


* "FEY the 2 7th of April an 8 iflzed 1 


Bulley, upon which [by Warrant from the Sheriff 
the Officer broke open the Door of the Cellar where 


ged forty of the Hogſheads of To- 
bacco, and ſeiſed them for the Crown. 


Ooo * __ Blommant 


— 


: 5 fix Pence to Blommart before April 1727, and Blem- upon an Ex- e 8 
S mart was alſo bound with him to the Crown, to the? 185 


234 
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n. 


en was adviſed to make the beſt Inquiry he 


could, when the Inquiſition would be taken on the 


Extent, and accordingly he did, in order to ae 


Evidence that theſe Tobacco's were not now the Pro- 


perty of Bulley, but, before the Extent, were conveyed [ 


to him for a valuable Conſideration ; As it appeared 


by the Affidavits, the Secondary of the Compterin | 
Wood. ſreet, and his Clerk and other Officers, had | 
been of great ſhuffling and Evaſions, to p- 
vent | -- Bo 1 knowing the Time and Plac: d 9 
executing the Inquiſition; and this was not conta- 
dicted by any Affidavit on the other fiide ; therefore, | 
upon this Fact we moved to ſet aſide the Inquiſitin | 
fo. irregularly taken, that we might have an Oppar- | 
| —  tunity to aſſert our Property, and not be put to e 
Expence, Difficulty and Hazard of pleading our W- 
perty, bg ag on the Statutes 34 Ed. 3. c. . 


N TT TG OT TOES. TIER oe 


36* Ed. 1 Hen. 8. c. 8. 20 3 EA b. 
ä which Wks (though they 8 to Free- 


| holds and Chattels real) ſhew the Care of the . in 


Hature, as to the Property of the Subject, and 
Inquiſitions ought to be taken openly, and not pri 


vil; and the Stat. Ed. 6. implied (at leaſt) ho = 
Baubject had a Right to have his property found en | 
an Inquiſition. And we alſo inſifted much on the 
Form ”" the Writ of Extent---that the Sheriff ws | 


to inquire per Sacramentum, Ec. & omnibus alis ol, | 


muediis * Sc. ; 


of his Property; firſt, Becauſe this has not been the | 
Practice; 2dly, Nor wr to give Notice of execu- 
—_— ring | 


_ Mr. Attorney General, in n admitted the 
Flacts as alledged in the Affidavit, but inſiſted that 
the Party had no Right of being permitted to gye 


Evidence in this Caſe, but ought to reſort to a Pla 


— 


Be Term. 9. Trinitatis, I 727. 5 235 


— 


ting theſe Inquititions, this being only i in Nature of 
an Office; 3dly, Admitting it to be irregular, yet 
that is not a ſufficient Reaſon to ſet afide the In- 


I quiftion. 


But per totam Curiam, The Extent and Inquiſition 
ought to be ſuperſeded (the Return of the Extent be- 
| ing out) with Liberty to take a new Extent of the 
fame Date as the firſt ; and laid great Streſs upon the 
| Statutes cited, though they related only to Freeholds 
|} and Chattels real; and alſo upon the mandatory Part 
in the Writ of Extent ; and it is not enough to ſay, 

I it has not been n unleſs it can be ſhewn 
| that the Practice has been to the contrary ;\ and No- 
I tice in this Caſe cannot be given, becauſe every body 
| may be concerned, and therefore there is no body 

8 1 to give Notice to; but if a Party is 
dere, and offers Witneſſes to prove his Property, 
| they ought by Law to be admitted; otherwiſe the | 
I Difficulty would be very great upon the Subject; for, 
| +frft, Before a Plea he muſt give ſecurity ; '2dly, He 
\ | can have no Remedy by Action againſt the ſheriff, 
| [becauſe the Inquiſition has found the Goods to be 
\ | Bulley's, which would ſkreen him againſt Blommart) 
I or other perſon, or any other Way; 3dly, He can 
| have no Coſts or Damages, if he ſucceeds in his plea. 
| And it was obſerved, the Statute mentioned might 
| take no Notice of mere perſonals at that time, be- 

7 cauſe they were a: little 9 but have, fince, been 

much ** e 


M7 Nora, That in a ** of Lan thive- are 
dee very ſame Words in the Writ of Inquiry, as in 

1 | this Caſe, and now it is uſual to give Notice there: 

> | And the Lord Chief Baron thought they ſhould go 
= a na _ could i in this Caſe; for tas? is a Right 


” the 


on the Act 


= nung Tea on by the Defendant was, that the Veſſel was bound 


N 2 S. Trinitatis, I 1 


— — — 


the King had not at Common Law, but by the fag, | 
33 Hen. 8. and fad, he kinaſe had attended on 
* on — and on Elegits. 


256 


307. -M he Attorney General v. Fackſon. 
Oc June _ RF 


BSS SAA 


— 


Trogen on the A& of Navigntion for 
importing Tea from Offend: The Fact infiſted 


of Naviga-- 


from Of. to Liſbon, but came into the port of Cowes to mend 

| her Bowſprit, where ſhe was ſeiſed by the Officers; | 
_ and after ſuch ſeiſure, and when the Ship was in 
„ dome Goods were run by the Sailors, 


1 was admitted by the King 's Counſel, that if the 
- had. been ſeiſed ' before ſhe came into Port, fuch 
Running would not have ſubjected the Ship to a For | = 
feiture : And the Chief Baron was of Opinion, cht 
ne an Importation withio the AQ, and that 
ſuch Running would not amount to a Forfeiture, be- 
_ cauſe after the. ſeiſure the Ship was under the power 
and Controul of the Officers; but the Jury gave a 
Verdict for the plaintiff, thinking he coming int | 
Cowes only a pretence; and the Running after deck 4 


red the * Intent. 
308. 2 1 i . v. Broufs. 
3 June 24, „„ F 
| ny ago NFORMATION upon the ſtat. 129 Car. 2. c. 32 


Cu. 2. fer T for carrying Wool aboard in order to export; 
— which Information was laid in Middleſex : Tt 8 ob- 


be lad in a- - jected f. for the Defendant, that it ought to have been | 
laid 


= County. 


De Term. $ Trans, I 7 = . 


| laid were the Offence was committed, or war 
the Party was apprehended, per Sec. 1. & 5 
| which it was anſwered, firſt, That the R all 
run otherwiſe; 2dly, The Stat. Fac. 1. ſays, that In- 
| formations ſhall be brought in the proper County, 


To 


and not elſewhere; the Words in the ſtat. Car. 2. 


are only © ſhall or may, &c. ſo that they are only 
in the affirmative, and do not repeal the ſtat. Fac. 1. 


Lord Chief Baron: The ſtat. Fac. 1 1. does not e- 


tend to any Offence created fince ; (vide Salk, Title 


Informations ) and therefore it 1 now ſtand on the - 
flat. Car. 2. there are no negative Words in it, ſo it 


| does not take away the Prerogative of the Crown to 
| by it any where; and this, at the Common Rs Se, 
; pou be benin, and over. ruled the "ou ection. 


But; Juere the Inference from his Premiſes, 


At the Sirtings in | Sejeants Inn in 
Fleet- Street. 


leb v. — 30g. 


I. for a ſpecific 88 at ſuit to the Bill for Suit 
Court of the Plaintiff's Manor was immediate] 9 


* a Manor 


bifmiſſed, — _ diſimiſſed, 


and ſo fors Hh 
 Fee-farm 


. ＋ "i was ti like Dien inter Sir William nonfat 
ZE Pynſent and Skillings, the Bill being for a Fee-farm prop a 
Rent, or Law-day Silver of thirteen Shillings and four Law. 
Pence, payable at the Plaintiffs Court Leet, or at 
be Tourn of the Hundred of 9 


P p p 2 þ 


3s De Term. S. Triviatlh 1747. 
At the ſame Sitting s. 
310. Saverapph v. The Duke of King fron. 


This, for A BILL Was preferred by the Rector of Fledborough 
Glebe? and in the County of NM 5 glam, firſt, for Tithes; 
| Common. 2dly, for Glebe ; 3dy, for Right of Common, 


I Ta the Guſt the Defendants infiſted v pon a Modu | 
of forty Pounds per Annum, although the Lands 7 9 
are not above four hundred Pounds per Aunum. Ty | 


| the ſecond, That the Plaintiff had never tad ay 
ying his Glebe; and the fame Fs 4 


Poſſeſſion, though he produced an ancient Terrigr 


: 1645 
. to the u n — 


that both were oper at RW. = 


1 Godin, We wil retain hs Bill a FE x 2 


8 Plaintiff has, by Action, aſoertained his Title at Lay, | 
| (though nora, he had prayed a Commiſſion as to the | 


Glebe and Common) and-though the Modus ſeemed | 
void, as being too rank; yet they would not decree = 


the Fe, * * other — Were ſettled at 


= Law e. 


3 Be Chamberlain Rar 
3 > qa and about forty others Def, r Glebe Common, and Tithes: 


. Bill and Anſwer ebene, e fame as this of 8 etappland) | 

 " 2 of King flon, which being cited, the Court inclined to follow the ſame Þ} 

Rule; but the Plaintiff agreed to have his Bill diſmiſſed as for the Glebe ud |} 
CY Novengher 4, TP: Ts F 


ert in the — "_ x 


_ „ Se AT. AC cad 


TH Car. 2. And though there ſeemed to be no Evidence 332. 
by the Defendants againſt the Cuſtom, and the plain- 


dxed and thirty pariſhioners, t Aequi- 
e ſcence in the Decree; yet the Court * 


1 elf to an Uſe: 93 Baron _ 


De Term. S. Trinitatis, 1727. 4 39 


— 


At the ſame Sittings. 


Gweavas v. Kelynac and above one hun- 31I. 
— more 6 


Bun. for Tithe of Fiſh according to the Cuſtom; j Bill for 
the plaintiff in his Bill ſet forth a former De- * 


cree eſtabliſhing this Cuſtom in the pariſh tempore Ante Pl. 5 


69. Pot BY 


tiff had the former Decree ſigned by above one hun- 
their 


Term. S. Michaelis, F 
DN . 
" gs. Bilſon v. Saunders. 08. 26, 1727. 
5 =P ILL * Tofacits for Legacies againſt the Ex. F 
= EN N | One, and alſo for Intereſt from _ DE 


1 Deſendant wo his * inſiſted, chat he: = # 
en ready to pay the Legacies, but did not know | 


who to pay them to, fafely; that he ought not to 


- pay Intereſt, becauſe, hs he had eleven hundred |} 


Pounds Bank ſtock from the Teſtator's Death ſtil 


remaining ſtock, that it was, at the time of the Te- 


ſtator's Death, one hundred and fifty Pounds per 


Cent. and at preſent was only one hundred and thirty } 
Pounds per Cent. And with the other Aſſets he had | 

| purchaſed other ſtocks, which falling, he was fo far | 
from making Intereſt, that, even Part of the Princi- 


* 


8 Payment of | But per 0 uriam, , Payment of * a Lega 


an Irfan is Hand of an Infant is a good Payment (Wentworth's | 
2 Pay” Office y Executor 4 and that the Defendant * to | 
= ES have | 


cy into the. | 


2 Murten, & Us v „ Humph Hmorth. 


* Www &2 Ty 


take Care of the Affairs of his Family, &c. and vo- 7 270. 
bhatarily, on the 1 5th of December 1722, executed a into Execu- = 
Deed to her (mentioned to be in Conſideration of SI I 
fie Shillings) to pay her a Rent-Charge of 
Pounds fer Annum, with a Clauſe of Diſtreſs in any Law. 
of his Lands in Radnorſhire or Brecknockſhire, not ex- 
 ceeding ſeventy Pounds per Annum; or elſe that ſhe, 
ber Executors, &c. might fue him, his Heirs, Exe- 
cutors or Adminiſtrators, for one thouſand pounds, 
uuith Intereſt from the Date of the Deed : He after- __ 
* wards diſcharged her, and ſhe intermarried with tze 
| Plaintiff; and the Defengant afterwards refuſing to ä 
pay any thing, and his Lands being incumbred, the ©. _ 
Plaintiffs 


* the Arrears of the ſixty pounds per 
one thouſand Pounds with Intereſt. 


De | we 8 Mi Wet, I 727. 


have done: 2 diy, That wherever Legacies are de- 
viſed out of a real Eſtate, or there is other real fuf- 
ficient Fund to anſwer them, they ſhall carry inte- 
reſt from the Death of the. Teftator, if no time is 


appointed for Payment; but upon the Authority of 


the Caſes following they decreed intereſt to be paid 


| from a Year after the Teſtator's Death. 2 Chan. Ca. 
| — 2 2 Salk. Tit. _ 2 Fern. 745- 


313. Eh 
Eodem Die. | 


1 . 4. Prevailed on a young Woman to come and live Whether = == 


with him after the Death of his firſt Wife, to — 5 
luntary deed 


to get 
Remedy _ 


preferred their Bill to have the Benefit of ? 
this Deed, and that the Defendant A. either pay 


{nnum, or the 


The Dane in * Fr Ir l that the 5 
Deed was made without any valuable Confideration, 


| and upon ſeveral other Matters, as that ſhe plundered 


his Houſe, Sc. But nota, he had no Proof in the 
. original 


—— — 


De Term. 8 K 1727. 


original Cauſe ; whereas it was proved for the Plain. 

tiffs, that he bimſelf owned ſhe had ſaved him three 
hundred pounds in three ers of a Year, and ſe. 
veral of his Letters ſhewed his great Fondneſs of 
her, and his Intention of Kindneſs to her; and his 
laſt Letter (when he quarrelled with her) "had this | 
Expreſſion in it That he had nothing now to Go I 
bu to pay the Money.” = - 


The defendant preferred a Croſs Bill, ſugg 4 

that the deed was without Conſideration, that the 

had executed a defeaſance three Days after, and had 
got both the deeds up by Stealth, and that ſhe had 


as HO _ 


plundered him of a Gold Watch, Rings, &c. All 
which Matters were denied by the Anſwer, and te 


Plaintiff had no Proof in the Croſs Cauſe, but that | 
| the had been ſeen to wear the Watch, &c. which ya 


apts admitted and accounted for. 


- Upon hearing this Cauſe it was objected * the 1 
defendant in the original 


Never carry a deed into Execution, where there was 


a Remedy at Law, as there was here; for though i it | 


nid Dil, that the Lande were 


n ee . en 


25 Cauſe, that this deed W 
merely voluntary, and that a Court of Equity would | 


cumbred that they could not tell where to diſtran, 


poet there was no proof thereof * indeed there ws 


Cs not, but ſhould have been). 


- But it was anſwered by hs Counſel ths the Plain- I 
tiff, that this deed, upon all the Circumſtances that 


appeared in the Caſe, could not be deemed merely 


voluntary; however, ſince the defendant had brought 
a Croſs Bill, ſuggeſting (amongſt other things) that 

ſſhe had executed a Rfealados and praying to be 
relieved thereon, that the whole Matter was before 

_ the Court, and ** to . 

0! 


| 7 


De Term. OY FT ITT 17. 


— 


in a caſe. of much the ſame 1 
though there was no croſs Bill 


But per — You ought to try 89 Re- 
| ww at Law, and we will retain the Bill in the mean 

- But is there any Precedent of a Court of 
1 Equity 8 carrying a voluntary deed into Execution, . 
|} when there is a plain Remedy at Law? and the caſe 


y cited. de Caſe of Carey and 
1 Sraferd in this Court, 7* Feb. 1725, where Relief 


of Carey and Strafford was a mere Fraud, for the 


3 defendant pretended to ſettle Lands of twenty-two 
I Pounds per Annum, when there were no ſuch Lands 
ni Nature. Mora, Lord chief Baron Pengelly and 
| Baron Compns were of -— hain WEEN ny * 
ud Baron Carter doubted. | 


Ode v. Te Date 0 Graftm, E: 


e the Til, on Behalf of the ae 


— . EI. , 


defendant, his Attorney, Ec. on a Suggeſtion that 


ing under Hand and Seal, yet that was upon this 


Neaſon, that the Plaintiff declares upon it with a 
Profert in Cur; yet there is no Inſtance that in this 
or ſuch a Caſe, a plaintiff was ever obliged to pro- 
duce his Evidence of what is the Foundation of his 


Action; and the Statute 3* 4 Anne, cap. 
RH eee bene makes 


2 IT Afton — defi a. 
3 ry Note * to 1 or Order, and it was on M 8 
aus 2 8 
Note ß 8 bk 
F that the Plaintiff might produce the Note, and leave _ SE 
it with his Attorney, in order to be inſpected by the gence, ans 
dhe Note was forged; and it was inſiſted for the de- on. — 
ſendant, that ſince even a Bond, upon ſuch Motion, 
| might be produced, much more might a Note: But 
it was anſwered by the Counſel for the Plaintiff, and 


fer Curiam, Though a Bond might be produced, be 


a 


5 E 3 


"Pe Fw s 8 A bels, I 727. 


makes no Difference between theſe Notes and Inland 
Bills of Exchange, but in the Point of pl 
and there is no Inſtance fince that Statute ( whit 
muſt have often happened) that ever ſuch a Motion 
was made, or granted ; nor before. that Statute, that 
ever a Bill of ä was produced upon fuch 
Motion. : 


31 5 — nl 2 v. Edfon. Dec. 8, 4 727. 


One in Con- I. Caſes of great Contempts, 1 the party i is. 

examined on Interrogatories, and denies the Con 
E tempt, the Court have given Liberty to the other 
Wills Sde to examine Witneſſes to falſify his Examination; 
"2 1 But Nota, this is only in great contempts [for the 
n Practice of the King's Bench and common Pleas i 
—___ otherwiſe]. In the preſent caſe, the Court gave Lea 


for Purcell [the Perſon in contempt] to move form | | 


Order for Liberty to examine Witnefics « on his 1 B 
to EN his Denial of the — 1 


A Decree was made in Feb. 1722, that the Account EE, 
was referred to the Deputy, and the Coffs were re- 
— þ ſerved until the Report came in. There were ſeveral 
- BH the toon 
dhe Plaintiff one pound ten Shillings and nine Pence, 


1727. 
A Bill was 1 ferred to , the cane, . 
© TY | Produce and — of Amfterdam Subſcrip- Pacher 
| tions, wherein the Plaintiff was to be concerned one ar a0 bp ..- 
co Part with the Peſendant. = _—_ 
The defendant os ** a Croſs Bill for Al- - 
' lowance, and for an Account of ſome other Matters: 


; afterwards, and on the 21ſt Feb. 1725, _ 
ty made his Report, that there was due to 


which Report was confirmed next Day, but no No- 


* tice taken of Cofts ſince the firſt decree, 


E - r Proceedings, there was an, Appeal to the Houſe 


From this 41 alſo to the acid decree Pe — 


of Lords, who ordered that the deputy of the Court 


Fo Exchequer ſhould vary the Account as to one Ar- 


R rr ticle; 


u. in Pan. alledged, that coſts were reſerved; and this Court 


ccd J me Re" ACNAITIEAIN 
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"is : - but the Decree and all other Matters therein 
to be affirmed. 


This Day it was heard upon * Report made, 


purſuant to the Order of the Houſe of Lords, when. # 


by the Balance was ſwelled [to the plaintiff ] to eighty 
two pounds; the plaintiff now applied to the Court 
for Coſts, fince the Balance was confiderably now on | 
his Side, and fince, by the firſt decree, Coſts were 
reſerved : To which it was anſwered, that e — 
ment of the Houſe of Lords was Gaal and conc uſe, 7 
and the full Satisfaction intended him by the Lords, 


ſince they took no Notice of coſts in thats Order“; : 


which they probably would have done, if they bad | 
intended him any ; for in the Appeal it was expreſly | 


& —_—— are now bound down, and have nothing to boy but | 


= 55 54- to execute the Order of the Lords; and the Court | 
SS 180. oi 7 accordingly refuſed to give the plaintiff coſts, Lord 
= chief Baron Pengely Carter and Compns contri Hal. 5 Þ 


377. 


= The Court AN Anſwer was put in to a Bill, which bak in | 
Tue £ ſufficient, 8 ns were filed; to which the 


Wi ins v. Prat. Jan. 26, 175. 


N FE defendant ſubmitted, and put in a ſecond Anſwer; | 


after which it was dif covered, that the moſt material 


EE Exception was not drawn according to the Words of | 

the' charge and interrogatory Part of the Bill, f | 
which the defendant took Advantage, and in his & | 
cond Anſwer anſwered to the very Words of the Ex- | 


ception; whereupon I moved for Leave to amend, 


or add an Exception; but per totam Curiam it ws | 


refuſed, there being no Precedent for it ; and the 1 | 
Plaintiff might amend his Bill by varying only a | 
Word or two from the firſt. N 


T © The Caſe of Strong v. The Dutcheſs of Marlborough, in Gcace, 


I a Churchwarden makes up his Accounts, and fr 


| was now moved for, upon an Affidavit that the Antep. 10. 

I contract was at Land; but it was now refuſed per 
totam Curiam, 2 it had OP been * 

| in former caſes. | | 


_ them to exhibit a Libel there. 


E TNEORMATION upon the Stat. 89 Abs. 6 | Information 


7. on the Stat. WES... 
30. for being aſſiſting or otherwiſe concerned #An 8 Ann. for es J 
in unſhipping five hundred Gallons of Brandy, c. de © 1 W 
The Evidence was, that ſrty half Anchors were 8 ä 


| run, and put into private Houſes, and from thence Caſe paſt, 
carried to the Defendant's Houſe ; but it did not ap- was, 8 . 


F Pear the Defendant was preſent either at the time of that the | 


De Term S. Ele, 1727 mY "FrY 


— Ine 


Natkin V. Rebinſon Feb. 3, 1727. 318. 
Prohibition 5 — 5 * 


has them allowed. at a Veſtry ; if there is a Libel — 


the Churchwarden in the Spiritual Court, re- when his 
1 to his Account, a Prohibition ſhall __-- ons 
MM P x Vent. 367. 1 Sit. 281. Golan Rep. 166, 5 16. Raym. 418. Sir T. * a. ol. 
% 
Roberts v. Cad. Feb. 10, 1725. 3119. 


Prohibition to the Court of Admiralty to is Protbiton gi 


Proceedings upon their Warrant to arreſt a Ship, A : 


N, ot a, By che Direction of this cant Fa Admi- = 
ty had altered the Forms of their Warrants. 


N ora, It was ſaid the Party could. not compel 


The Attorney General v. E dec. „ 320% 
„ 13, 1727. 42 | 


Words tem- 


pore Exone- 
rationis were in the Information 


PD | unning 


Be Ferm 8. That, 1727. 


of a Weaver; and 


or removing the Goods to his Hou e 3 but 


running 
he afterwards paid the coble-men for running theſe 
Goods. 


Lord chief Baron Pengelly was of Opinion this 
was a being concerned within the Statute, it the Jury | 
were of Opinion that the Defendant employed the 

Perſons to run the Goods on his Account, and paid | 
them for that Purpoſe; for that thoſe Words muſt | 
have a reaſonable effect and Import, and muſt mean 


ſomething diſtin from aſſiſting : As a Man was pro- 
ſecuted on the Stat. 


ough he dad nothing himbif | 


1 but employed others, yet adjudged within the $a. | 
tute; and the defendant cannot be doubly chargd | 


— this caſe, for to an Information for aſſiſting le 
5 might plead a 3 as allo to a Den 


àeuerunt. Verdict 8 


At  Serjeants lan, Feb. 24, 1727. 
8 Ban v. Chambers. 


' BAVE was given to <a an FR to a 2 Tie 


Eli. for exerciſing the Trade 


„ & bag = | 


Bill, wherein the defendant had fworn, that ſuch | 
a cloſe ee, nine Acres, and to make it ſeven- 
teen, though Iſſue was joined and a commiſſion had | 
iſſued (which I never knew done before) but it ws | 
upon the defendant's paying all the coſts fince te 
Anſwer, ſwearing the Anſwer over again, and taking | 


out a new commiſſion at his own 3 . 


C But nets. 8 in * Caſe of Mr. Wartle Montagu Gs Court 
refuſed to let the Defendant amend his Anſwer wc the Dey of 


Sg Bin Modus, although Ulue was not La eye ve ay ft right 


Lord 


De Term. & Hilarii, 1927. 


—_— 


Lord Caftlecomer an Infant v. Lady Caſtle- 12. 
comer. Feb. Q4, 1727. 8 8 


4 Receiver had been appointed by this Court of the A Receiver's 

1 Plaintiff's Lands in Ireland, and Marcus Barnes 236%, 7 
vas approved of for that Purpoſe, and a Commiſſion OO 
iſſued out of this Court to take his Recogniſance in mitted by 
Ireland, together with two Sureties, in the Penalty urns © 
of three thouſand Pounds, for due accounting, &c. quer in Ire- | 


which was accordingly done, and tranſmitted hither ; *** 
Barnes became in Arrear two thouſand five hundred 


Pounds. 


| I now moved, in regard that Barner and his two 


Sureties lived in Ireland, and that all their Lands and 

Effects were there, and ſince no Proceſs out of this 

Court could reach either of them, that we might be 

it Liberty to tranſmit the Record of the Recogni- 
ſance by Mittimus into the Court of Exchequer in 

Ireland, in order that Proceſs might iſſue upon it out 

| of that Court. 1 


But per Lord Chief Baron and Baron Compns (only But the Me- 


| in Court) it cannot be done, and the only Method f il in fle- 
1 you can take is, to file a Bill on the Foot of this Chancery in 


I Recogniſance in the Court of Chancery in Treland, Mg ns - 


_ - | | when Iſſue is 
{ againſt Barnes and his Sureties, to have an Account, bere joined, 


| „„ | Og” 7 a Certificate 
Fc. and when Iflue is joined, the Certificate of this of ſuch Re- 
| Recogniſance here will be good Evidence of it in the fe 
| Court there. DD . oo 3 e — 
i | there. 


9 — 


250 


D E 


Tenn. Paſches 


1728, 


| v ; 


| i 32 2 : 


En A 3 of 
.___-.____ Releaſes to 
the Date of 


althou gh it was objected, that being beyond the time 


Keen v. Godwin, : May 14. 1746. 
CT was adjudged upon Demurrer, fer 8 FE [ 
Es an Award for the Parties to give mutual Releaſks | 
5 — Hp to the Day of the Date of the Award was good; | 


of the 3 it was void. To which it wa | 
anſwered per Curiam, that Awards have been more | 
favoured of late, than in former Times; Tender ofa | 


_- Releaſe to the time of the Submiſſion is good, though ] 


the Award mentions Releaſes to the time of the 
Award; for it ſhall be good for ſo much as the Ar- | 


_ bitrators have Amthority © to do, though they. exceol = 
their Authority. 9 


* n Support of the Objection were cited Sid „ 


I Keb. 569. 1 Ro. Abr. 24 2. B. 4. 3 Lev. 188, 344 | 
Mota, This was to ſupport the Ditinaion betweena | 


| general and an expreſs Releaſe. Lutu. 549. 


Y E contra, I Salk. 74. Abraham and Brandon, Hil 
122 Anne i in B. R. = 
Me 


De —— Paſche, 1798. 


— —— 


Nay aa, 1728 * 


OTA, It was agreed fer Curiam, that a Defen- Defendant | 
dant ought to fign his Anſwer, or for ſuch De- Wire” Ky 


fe an Injunction may be continued : But quere, 3 
1 whether if the Plaintiff takes a Copy of the Anſwer, tinued. l 3 
3 it is not a Waiver of that . N 5 


The + Corporation of 3 v. * 325. 


* . / | JT 


May 24, 1728. 


ArTHouon the Defendant was | dr e Defeadanta ERR 


yet the Court gave him Leave to plead, anſwer bn Ine % 


and Mo: the ſame Day it was declared per Cu- — rrngg 5 


| riam, that for the future, where the Defendant being I time is gi- 
| in Contempt prays time to anſwer, if it is 1 ven, he muſt 


) enter his Ap- 


* he ſhall enter his Appearance with the Regiſter. | pearance. 


1 Poſt Pl. 37. | 


. de Rouſe ev. Bakr & at. 
May 28. 1 728. 


E 5 was - that a Cen ſbollid 1 to The Return = 


aſcertain Lands, Parcel of a Manor, charged with <A: = | 


Quit-rents ; the Commiſſioners returned, that one certain the 


: Mayhew e, red ſome Copyhold 3 Parcel of nw 
the Manor, in the Year 1704, whereas it was really dered to be 


amended. 


in the Vear 1703 ; for which Reaſon 1 moved that 3 Mod. 100 
the Return might be amended ; which the Court or- 4 259. 


dered that the Commiſſioners hls do, though they | 
could not do it themſelves, 


Eagell 


— — uw 


** Eagell qu! tam V. Sp Matthew Decker 
Eodem Die. | 


Amendment M* Attorney General and I moved to amend; an | 
Y erage flotation of Seiſure of a Ship upon the AQ 1 
= 5 —— of Navigation, for importing from Holland Ct 1 
E - Salk. Tit. A-derries, Cherconees and Sooſees, called in the 1 1 1 
= 1 mation Indian Silks : The Amendment prayed was, | 
= — firſt, to ſtrike out Sill, and make it Iadia Guds |} 
— ”— generally ; ; 2dly, And alſo to add five hundred ' 
Weight of Tea; this laſt Part was denied, for it u]πm 
to make a new Information, and to put che Defen- 
dant upon a new Defence; but the former Fart Was 


7 * * Curiam. 


p 


Kune g qui tam v. Er. 3 5 
* * 1746. N 


; ron an CP ENDED) of Seile G f Neu w Whether a 


Bark c on the Stat. 145. Car. 2. cap. 11. ec. a 25 


On. bor fraudulent Exportation of Jeſuits od on an In- 
| Bark, two Caſks out of fix being Duſt. There was * 


Seiſure, 


| a Verd i& for the Defendant, and now a Motion was where a Ver- 


deen called for ) to that Purpoſe. 


dict is for the 
made for a new T rial ; but * voran Curiam i it was Defendant. | 
1 denied. c 


e It E to be ants; in a Cafe of 8 
Nature a new Trial might be granted, if the Fact 
| would have admitted of it; and the Council for the 
| Plaintiff were prepared with Precedents (if N had 


"Nora, Nothing | is forfeited on this Clauſe of the 
AQ, but the Goods We - 


De Ter erm. . $. Trinitatis, 1728. 


* — % 


329- The Attorney General v. Forgan. 
July 95 1728. 


\ N Information was brought on the Statute of 
; for being concerned in unſhipping 
Parce? Herbe exotice (without an Anglice ) the Dy- 


- Information 
for unſhip- 
ping Tea. 


ties not being paid, upon which there i is a Forfeiture # 


9 on — — b 
— — © — EG tn” 9 ——— 


of the treble Value: Upon the Trial the Defendant Þ ! 
made no Defence, relying upon the Objection which 


he made in Arreſt of Judgment, that this Herb e. 
_ otice (without an Anglicè to reduce it to Certainty) 


4 was too uncertain (there being many foreign Herb" 


eſpecially in a perſonal Information, as this was, and 


== Lb, 5 85. on which there was ſo great a Penalty; and the Calg 
ent. 53.; 


* the Court inclined to arreſt the Judgme ent, but gave 


„ the Attorney General time to e Precedents, ther 
| ” +. being only three or four produced in perſonal Inſa- 


39. | * mations to ſupport this ; -but the Court-thought that 
Precedents in Informations of Seiſure =— be 
. Hard. 357. equal Weight to ſhew the Uſage, and what was ge⸗ 

'-  - _ nerally underſtood by theſe Words Herbe exotice; 

3 though it was objected, that the Writ of App raiſe 

ment and Indenture of Return were Part of the Re 
cord, and fo reduced it to a ſufficient Certainty 

Ges, whereas perſonal Informations had nothing but the 

Information to explain itſelf, but the Court thought, 

on Seiſures, the Writ of Appraiſement and Return 

.could kr nothing in the Information but what 

was certain before; and therefore on the laſt Motion 

above one hundred Precedents being produced, where, 

in Informations of Seiſure the Words H ke exotice 


were uſed without an Anglicè to ſignify Tea; Judg: 


ment was given pro Rege fer totam Curiam, 


5 


were cited, and upon the firſt Motion 


„ M ² 


4 . 
” „* 
0 * * =» 
. 

_ * a 4 Sn, 4 0 ; 
= 

« "4 4 

"= ta 
; bs . 
4 ? 
9 


DE 


| Term S. Michaclis, 
. 1728. 
Ji Ar v. 1% at. os. 23 7 330 


| . \ NE Martin, who was * ty to Mr. ple, Wii Writ of f Pr « 1 
e Uſher of the Cuſtoms, being choſen Headbo- aw SER -—- 
rough for Weſ Ham in the County of Eſſex, Fes the 1 

ö 13 for a Writ of Privilege to diſcharge him om — 8 | 
EF that Office, which was granted (at the Side —_— 
LY credo) the x1thof July 1728 ; upon the Authority of 5 
& | which Precedent, I this Day moved for a Writ of Pri- Butdenied © 
vilege for the Plaintiff, who was Chief Accountant to — 
- | the Commiſſioners for vieualling the Navy (and cho-.tothe * 8 
& | fen Churchwarden of the Pariſh <f Saint Botolph Ad- I . 
gate, London) his Attendance on the King's Buſineſs be  . 1 
and the Revenue of the Crown being equally concer- = 
ned as in the other Caſe : But the Court thought this 
| not like the other Caſe, for it did not appear here, 

that there was a Clauſe of Exemption in the Patent 5 
conſtituting the Commiſſioners of Victualling, as in 

the other Caſe there was for all Officers, &c. and 

the true Reaſon they went upon in the other Caſe. 

was, for that al! Officers of the Cuſtoms are bound 

Ido an Attendance in this Court, which in this Caſe, 
K the r applying for chis Writ of n is K 55 
er 


Indem Go 


upon an In- it was moved-on Behalf of the Defendant, that the 
formation ® Court would ſtay entring up Judgment on the Pas 


a Suggeſtion, 


_— _ 


perjuredat davits were produced) and-were intended to be pro- 
; the Trial. ſecuted for Perjury : But the Court retuſed to ſtay 
Fa on this Allegation, there being no Prece- 


n of * _ > 


ea 2 . wa . 7 


___ Fiſh 2 2 4 
by Cuſtom to 


BILL was cid by the Plaintiff: as wa 


— nM Occupiers of any Fiſhing Boat, Fiſhing Net or other 


; (when not aſks i in Fiſhing) ande to pay to the i im- 
propriate Rectors the tenth Part of all great and 


ſtmall Fiſh taken i in the Bay, or adjoining Seas, with | 
ſuch Boats, Nets or Fiſhing Craft, except Fiſh uſed |} 


for Bait for Fiſhing, and Fiſh meaſhed in the Sleeves 


of Nets, called Saynes : And the Plaintiff ſet forth | 
in his Bill a Decree obtained by his Grandfather 

aint Pariſhionem 
which was made upon a very ſolemn Hearing, whey 


againſt about one hundred and thirty 


Sg. Q © | 1 


De Term. F. Michaelis, 1728. 
— Rex v. Beling 
Whether th T HE Defendant was convicted upon hs Teſti. 
25 tee = mony of two Witneſſes upon an Information fox 


being concerned in unſhipping uncuſtomed Go; 


Wi becauſe the Witneſſes were perjured {of which A. 


e TNS... 


ent of any ſuch thing. But the Chief Baron Teemed | 
. 3 if — i | 


= . e | Guavar v. 2 9 a. 9 | 


=— A  priator-of the Rectory of Pauli alias Paulis n 
N E. the County of Cormwal for the Tithe of Fiſh, and | 
inſiſted upon this Cuſtom, viz. That every Pariſhio 1 
ner of the ſaid Pariſh and others, being Proprietors | 


| Fiſhing Craft, which has been uſually tied, mood | 


ichaelis, 1728. 


SF. » » —- 


| fendants, by Indorſement on the Decree, ac 


| 

y 
* 
; 

| 

I 

| 
FI 
: 
= 
i 
l 


ged on one Side or the other, and whereby the Cu- 
ſtom, as now alledged (except only as to the Excep- 
tion of Fiſh meaſhed in the Sleeves) was eftabliſhed.-- 
(But nota, the Bill in 1680 alledged the Cuſtom to-be 


beate fe, dne, and no or cle fe, . 


The Plaintiff alſo now inſiſtecl, that a Year after © 
dhe Decree one hundred and thirty of the then Do. 


ledged the Cuſtom, and there had been an Acqui- 


eſcence ever ſince until the Year 1922, which was 
8 about forty Years. 8 „ 


Ihe Defendants inſiſted, firſt, That they ought 
dot to be bound by this Decree, there being only 
mo of the preſent Defendants who were Defendants : 
In the former Cauſe, 2dly, That the Cuſtom did 

I not extend to Driving Nets, which of late Years had 
I deen moſtly uſed, and Saynes neglected. 3dly, That 

it was unreaſonable to extend to Inhabitants and 

others, and into adjoining Seas out of the Pariſh, and 


The Lord Chief Baron, and Comyns Baron, ſeemed 
to think this a ſufficient Ground to decree for the 


Plaintiff; but the other Barons (2. Hale Baron) 


doubting, and upon great Importunity of the Defen- 
32% IEEE Cera. dants 


| all the then moſt learned Counſel in England were en- TS 


. 


Baut the Plaintiff's Counſel inſiſted, that here was 
 fufficieat Foundation for a Decree without ſending it 
do an Iſſue 7 firſt, The former Decree being — 
 lemnly obtained; 2dly, The Indorſement by one 
| hundred and thirty of the then Defendants, two of _ 
| Which were now alive, and Defendants to this Bill; 
Zaly, Conſtant U ſage and Acquieſcence fince until 


a 
Jam San an ive o was diceted to be tried at FRY 


- . Y N * ww 2 
; » K 


B Term 5  Michaelir rag. 


the Bar, to try the Cuſtom as laid in the Bill, which 
came on to be tried at Weſtminſter in Cur Scacc, Noy, 
6, 1728; and upon the Trial (which lafted fourtes 
Hours) there was a Verdict for the Plaintiff, ho oh 


the Defendants gave pretty ſtrong Evidence, that Dri 1 
Nets were as ancient as Saynes, and no Tithes had 
ever been paid for Drift Fiſh ; ¶ Vora, Drift Nets were | 
looked upon as a Fraud upon the Cuſtom ;) but the | 
Authority of the Decree (when the Matter was fully | 

conſidered) and an Acquieſcence for forty one Jean 
ſince, was too ſtrong to be got over; and the Ve. | 


dict was to the notion of all the Court, * 
4 Baron Carter. # 


EE The Defendants appealed from this Decree to ts 1 
E i Houſe of Lords, which was there heard Feb. 16 


1729, when the Decree was affirmed. Mr. Bunlun 


— and others for the Plaintiff;  Serjeant Stevens ang 
3 * &c, for the Defendants, 


The 7 SEE 
We 
Norris oy" a. Nov. 13, * 


— Gatto! at the Relat of 


— dants, is one of the Relators had acknowledged 


the Privty that the Information was brought without his Privity 


or Conſent 


of one of the OT Conſent, But per Curiam, This may be a Reaſon 
* why (if the Relator applies himſelf) we may ſtrike | 
5 his Name out, but no reaſon why we ſhould delay 


* reſt of the Relators ; > and denied the Motion. 


NE "OR the Defendant's praying a Dedin 


to anſwer, the Plaintiffs immediately craved an In- 


r 


tl 


ſayor of Liverpoole & he | 


— D 2 I was . to 1 n on an in | 
dee din u pon an Affidavit made by two of the Defen- 


yy = oo 0. 


de „ MOD LA ern” i 1 AE 4 


Birch v. 22 Koll Tit. Chemin; 1 Sid. 106, Pro 


5 junction accordi ing to the Prayer of the 1 nformation, 
| which was to enjoin them from miſapplying Money 
* received for the Benefit of the Corporation of Liver- 

1 poole, w which, though ſpecial, was granted, 


2 Dutcheſs of Marlborough v. Grey Arne. e 


Nov. 27, 1728. 


breaking her Gates and Locks, & the Defen- ien Treſ- 


1 dant pleads Not guilty : Upon Trial before Lord Chief Vb that e 
| Baron Pengelly at the Aſſiſes in Berks, he 


Locus in quo, 
permitted &c. is a 


the Defendant to give in Evidence on the General Fin. 


Highway. | 


Iflue, that the Place where, &c. was a common 


1 Highway ; ; but it appearing that the Inheritance wass 
in the Crown, he reſerved this Point for the Plaintiff 
do ſpeak to. Now upon Motion for a new Trial the _ 

Lord Chief Baron adhered to his former Opinion; 55 
and I think Baron Comyns was alſo of the ſame Opi : 
nion; but Baron Hale and Carter differed; But be- 
| cauſe the Inheritance appeared upon the Evidence to 

| be in the Crown (it was the great Park at Windſor, 

of which the Plaintiff was only Ranger) the Court at 

1 laſt were of Opinion it could not be given ik Evidence; 

| foa new Trial was granted. Cited for the Plaintiff, 

1 Salk. 287. x Cro. 184. Neto. JC Ss 
| Gab. 183. Lib. 9. Aldred's Cale; 2 Roll. Abr. a - 

| Cre. Car. 365. 2 Vent. 344. 2 Leo. 220,- 

the Defendant, 4 Leon. 30 1. 1 And. p. 1 3 Keb. 


286. Lit. ſ. 463. Mey 173. Plowd. 322. 2 Mod. 


Rege Stanf. 72, 5, 6. Savil. * b. is I, Go, 


1. + 60, Hob, 45. 


D E 


"De ow * Michaelis, 17 78. "FF 259 


RES P ASS for entering the Plaintiff $ Cloſe, een | 


. 
1 #4 l : 
N Q - . 
Ws. 0 \ . » 
4 ' . 4 , * > 
1 , N 


c 


5 Probibien, 4 
X for Words 


5 Filt and a 
refuſed, 


336. | Lug 2 at v Bromley &, it 
| Real Eſtate 
Payment of 


| , 1 
5 . 
1 * : 
WP : IN ] 
: | * - 
age} f * is 


Ter m. S. Hilarii, 


1728. 


5 - * 0 1 ky * oat * 43 
N * "pe * i ; . * 8 ; : 1 "of 4 3 
. | 5 b J | : A 5 — —ͤ— 


Ferguſon v. Cathbert. Jan. 2 23, wry i 


Thou art a \_ a JiltandStrumpet; a Prohibition was 5 moved for, 


| but denied per Curiam. 


— 


= 4 By Will e 


charged with 90 


Years after his Deceaſe, with Intereſt at five Pounds pe- 


1 Lev. 203. 


Prec. in Cati. hood; and after giving other Legacies concludes his 
1 Will, ps made his Wife ſole Executrix of his Will | 
"my = of all my Goods, Chattles, and Arrears of Rent, 


« not before given or limited in this my Will.” 


It 


2 v IT in the Spiritual Court for ſaying, Thou * 


harves his real Eſtate with * 1 
71. tis Debts, Funerals and Legacies, and give | 
Den &. | his Wife one thouſand Pounds, payable in two | 

2 


nl Edate Cent. in the mean time, and his Houſe in Red Lim | 


Fate of the Syware, with the Uſe of the Goods therein during her 


real. 


| 2Vern. 568. Life, and the Uſe of the Plate and Goods at Chart | 
_ 43:392-715. cott in the County of YYarwick during her Widow- 


De verm. & Hari, . 261 


it now became a Queſtion, whether the Reſidue 

Jol the perſonal Eſtate in the Hands of the Execu- 

| trix ſhould not be applied to the Payment of the 

| Debts in Exoneration of the real Eſtate: And per to- 
tam Curiam, The perſonal Eſtate _— to be applied 

"FF in Eaſe of the real Eftate. : 


= Mora, It was « del, chat e * Executrix c- cu. gz | 
I of Particulars amounted to no more than miking ber 
* Executrix in ä 


IN FORMATION ke not — a true A Information 5 


1 contrary to the Stat. The Importation 388 Ys 

I was laid to be within the Port of London ; upon Evi- Report * = 
| dence it appeared the Importation was at Cowes 1 in where e 1 
| the _ of Southampton. 1 fe to 2 | = 


It was objected for the Deſolace. that + a the 
nformation might be brought in Middleſex, yet they 

| ought to have alledged the Importation to have been 
| according to the Fae ſeilicer, at Cowes : And of this 

1 — was the Lord Chief Baron” * 


ET hs 7 ackjon. Feb. 5 , 1728. 38. : 


HE Delendant was 1 at the Suit of 777 Outlawry. 5 
fn, who got a Leaſe under the Crown, and pe 3 


© BM took out a Levari, but could have no Benefit of that Ion 2 
Un (being obſtructed) it was therefore now moved to bei 
Y ONECNmon | 
* 


refuſed. 
Nota, In = Caſe of Martin v. Wi af, Trim. 169 * —— 3 cited 


the Cale of Burcher v. Hamit, 20 Car. 2. which was an Information for a falſe 
= rt, and all laid to be in the Port of London; upon the Trial it appeared to be 
at Briſtol, and Was allowed to be good. 


t 4 1 on 


262 De Term. &. Hilarii, 1728. 


hs 5 Behalf "IR injunQion to put him into Police. | 
AntePl.120. ſion: But per Curiam, We cannot do it, and he 
base an Action of Treſpaſs for the Profits It wy 


alſo ſaid he might have an aa ( Sed ys 


de ceo.) 


339. The —— General » V. Hatton. 
0" Feb. 3 _ 


Information INFORMATION in Debt for the Duties of God | 


the Duties of imported in May 1727 : In Evidence Mr. Attar. 


din ney General offered to prove ſeveral Importations a 1 


. * 2 ſeveral times; but it was objected for the Defendant, 


(give Evi that as only one Importation is laid in. the Jofay 
NT le- tion, the Plaintiff ought not to be permitted to 


| ations at 1 in Evidence more than one Imporation; wry... it * 


ane was admitted the Plaintiff was not confined to 
particular time. But this Objection was over-1 


4 by the Lord Chief Baron, not only from Prod Y . 


but he ſaid it was no more than the common Caſe of 
an Iudebitatus aſſumpfit pro diverſis Bonis vendit & 


deliberat, &c. where the Plaintiff may give Evidence | 
of any adds at any time fold. Wota, In this Cak 


the Plaintiff had given the Defendant a Note of the 


Times of the Importations, but of the Places the 5 | 


| fendant Was refuſed Not otice. 


At Sehen 0 Feb. 28, ak, 


FERRER -5 Rideout. 


Bill for 
_ Tithe Hay 
by Impropri- 


bern al. which * grants the Tithes of Hay. 


miſſed z NONE 


having ever To | 


been paid, 


[LL brou ght by a Lay Impropriator * Tithe : 
Hay in the Pariſh of Framfieid in the Gounty of 
_ * Suſſex, and derives Title under a Grant 3 "I I. 


81 


Io this Bill the Vicar was made a Party, and the 


De Term. S. Hilarii, 1728, 


Plaintiff had no Proof that he, or thoſe under whom 
he claimed, ever had received Tithe Hay : The De- 
fendants (Pariſhioners) inſiſted he was only intitled to 


Corn and Grain, and that the Vicar was intitled to 


Tithe Hay; though there was no Evidence that 
Tithe Hay had ever been paid, either to the Impro- 


piriator or the Vicar, but the Farms of the Defen- 


dants were under ancient Modus's or cuſtomary Pay- 
ments, and the Defendants inſiſted that the Hay was 
covered under the Modus's, and to corroborate this, 
gave ſeveral Inſtances of Payments of Modus's to the = 
 Vicarby ſeveral Pariſhioners, who had nothing but 
Meadow Ground, and conſequently could pay only 
for the Tithe of Hay. This Cauſe was this Day 
heard, and though there was no Proof of Payment 
| of Tithe Hay in Kind to the Vicar, but only pre- 
| fumed to be fo by the Modus's, yet fince there was 
| no Inſtance of the Impropriator's having received 
 Tithes of Hay for one hundred and twenty Years 
fince the Grant of Fac. 1. the Bill was diſmiſſed per: 


f Foam Curiam. 


| "DE 


DE 
Tem. abe hee, 


1729. 


34¹. Rani v. Hind. May 4, 1729 0 | 
-- hs 


| the Benefit 
and Enjoy- 


ment of a 


12. al Roping 3 it. 


proper at Law, firſt, Becauſe it is for Damages; 


2dly, The Plaintiff is only a Leſſee for Years, and 


ILL to have the 9 and; Enjoyment of 4 a 
Watercourſe running to the Plaintiff's Houle | 
Wie #3. in Cbeſbunt in the County of Hertford, and to hae 
| diſmiſſed, as Satisfaction for * Jong: by the. Detendant 0 


= | 7 | W 306, It was objecded for the a PER ah was Z 


cannot come here to eſtabliſh a Right (h f 


| until Title be aſcertained at Law. 


L To ahh it was * for the Plai atiff that 
an Action at Law (if a Verdict ſhould be obtained by 
the Plaintiff ) would not be an adequate Remedy; 


for the Plaintiff could only have Damages for what 


was paſt, but could not have his Right eſtabliſhed | 
and continued without the Aid of a Court of Equity; 
that this was to prevent — of Adtions, and 

m } 


cauſe Debts are not bound by 


* for the Attorney General to ſhew Cauſe; and this 


| De Torm. Paſche, 1729. 


in tl the Nature of a Bill of Peace. But per totam — — 
ram, the Bill was diſmiſſed without entering into 
de Proofs. (Lord Chief Baron Pengelly as 


Rex v. Green. May 75 1729. 342. 


* ELL, was bound as one ofthe Sureties for 3 W * _ 
1 kinſe ;/on the Receiver General for the County of by the Teſte 


1 and ilkinſon becoming indebted to the of the Ex | 
Crown, an Extent iſſued againſt Mell, dated Feb. only fem 


©. a Inquiſiti on which was taken chams 2 

May following, found Green indebted to Mellin Feb. ſition. | 

Filer die emanationis Brevis de Extent ; upon which 

I moved the Court, at the ſetting . of Cauſes 

after the laſt Term, to quafh the Inquiſition, be 

by the 7ofe of the Ex- 

tent, but only à die Captionis Inquifition , „of which 
: Opinion che whole Court was, but gave ſeveral Days 


Day Mr. Attorney General would not app ar to ſhew | 
1 Cauſe, and ſo the Rule was made ubſe ute to quaſh 
1 the —— SOT LEED i 


| Alardes & at v. mphel. ; j 6 279g 363. 


BILL was entries to 1 Satisfaction on a Award pur= 


3 by the Defendant, and hich. by ſeveral Aſſign- W. 3. whe- | 


t tothe > 
Note of Hand for 31847. given to one Richard- — 1 


ther a Court 5 


ments came to the Plaintiffs, and to ſet aſide an of Fquity 
Award or Umpirage ; and the Bill expreffly charged Fan. 1 qure 
that the Note which was awarded to be delivered up 

by the Plaintiff, was never produced to the Umpire ; - 
that-one of the Plaintiffs informed the-Umpire, that 

the other Plaintiff 1 . ) was 3 into Scotland 


N = 


\ 


Amn. 


De Term. Paſche, 1729. 


do inquire whether the Defendant had paid this Note 
to ſeveral Owners of Ships there, as he pretended, | 
and that Alardes was the only Perſon who knew any 
thing of this Affair, and therefore deſired that the | 
Umpire would ſtay till Alardes was returned, which | 
the Umpire promiſed to do, but afterwards made hs 
Umpirage before Alardes returned ; but both the | 
Umpire and the Defendant promiſed it ſhould be 
only conditional, and that Alardes ſhould be head J 7. 
after his Return from Scotland: And there were othe l 
Charges in the Bill of undue Practice in making thiz 
Umpirage; and therefore prayed to ſet aſide thy | 


QUESTS \ 


-— + - 
* 
. 


The Defendant pleaded the Arbitration Bonds, the 28 
Election of the Umpire, the Umpirage made within | y: 
time; that the Submiſſion was made a Rule of dle 


D Court of King's Bench, that there had been no Ap | 


of 
T 
plication to that Court purſuant to the Stat. 90 I ch 
10 WV. 3. and therefore that all other Courts ww | w 
no concluded; but gave no Anſwer to the exper | N 
Charges in the Bill, but verified their Plea only, and t 
* 5 


5 anſwered only by deny ing Combination. vif | | 


It was objected by the Plaintiffs, that the Defen | ti 
daants ought not to plead this Award, which is the | t& 
very thing the Plaintiffs pray to be relieved againſt, t 
eſpecially fince they have not ſupported their Plea, | C 
e 

[ 

˖ 

{ 


by giving an Anſwer to the particular Charges of | 
Partiality alledged in the Bill; and the Court were 


Reynolds v. of inion: tl ion was upon 
2 of that Opinion: But then the Queſtion was upon 


Scacc, May the Stat. 99 & 109 FF. z. whether this Court was 


f not now precluded ; and the Lord Chief Baron 
: and Baron Comyns were of Opinion that it was not | ( 
(now the time in B. R. is elapſed) but Baron Car- 
ter that it was, Baron Hale dubitante, At laſt it 1 
Se. a was 


| Tar Clerk v. Walker. May 13, 17 _— 


De — Paſte, 1729. Cs 26 | 


*» 


was — that the Plea ſhould ſtand for an An- 


ſwer, with Liberty to except; and the Court inti- 

mated, that the Exceptions ſhould be confined to 
Matters ſubſequent to the ↄth of May 1726, the 
| Date of the Arbitration Bonds, and to the expreſs 
| Charges of undue Practice in the Umpire, — | 


ILL was preferred by the Plaintiff as Rector of Upon mic 
Checkley in the County of H ta ford, for Tithes of 2 1 . 


| fre Cloſes in that Pariſh i in the Defendant” $ Poſſeſſion. des Ce, 


| it appeared 


xy 


25 The Defendant by his Aides inſiſted, that there ® Ln 
was a Modus of three Shillings and four Pence i in lieu eto more, 


new Trial 


ol all Tithes ariſing on the five Cloſes, and that no granted be- 


cauſe the 


Tithes in Kind were ever paid: Upon the Hearing 7 Judge mil. 
| the Court directed an Iſſue to try the Modus, and deed the 


upon the Trial it appeared in the Evidence, chat this Jr 


| Modus was payable not only for the five Cloſes, but 
I two Cloſes more, particularly named ; Mr. 
| Probyn, upon this Evidence (at & afford directed the 


Juſtice 


Jury, who accordingly gave a Verdict for the Plain- 


tiff ag ainſt the Modus. Now upon the Return of 


I the Poſtea it was moved for a new Trial, for that 
this being an Iſſue to inform the Conſcience of the 
I Court, the Defendant ought not to be held fo ſtrictly, 
1 eſpecially ſince no Proof of Tithes in Kind being 


{ paid was given; and therefore though it extended to 

| two Cloſes more, yet it was leſs than really the Pre- 

I fcription was which he inſiſted on, and therefore he 
ougght to have had the Benefit of the Proof as to five 

| Cloſes only. For the Plaintiff it was inſiſted, that a 
Modus ought to be certain, being in Bar of common 

| Right, and therefore he has failed 1 in the Defence he 


infiſted S 


—— — 


| De Term. Paſchæ, 1729. 

=—_ infiſted on; and Mr, Juſtice Probyz's Opinion, 3 

I | certified by Baron Hale, was relied on: But per 10. 
tam Curiam, a new Trial was granted; and they ſaid 
they could not diſtinguiſh this from the Caſe of 3 

Prohibition, and cited theſe Caſes; Hetley 111. 

I Vent. 32. Hob, 64. 1 Shore 347. 4 Mut 

89. GCarzh. 89. Cro. Els. 531, 24. 


4 Av - a. > a 


* P "x. I 0 


Term. 8. Trinitatis 


D E 


1729. 


FE 77 : , 2 - * 7 88 . tc "EY a ** —— „ 3 3 * * wp" 


Fe v. . Pritchard June 2 o I 7: 2 9. 


345- © 


| E PON the uathef FS; 1928, an W (faced Ege, 3 


- 


| againſt Prizchard, Tenant of Sambrook; the _ "4p 
21d of April 1729 Sambrook diſtrains for Rent; Landlord | 


then i in the Poſſeſſion of Prizchard. MWota, The Ex- Aung. 


| tent was not executed till the 2 zd of April, the Day 


1 after the Diſtreſs. Mr. Foley moved that Sambrook 


| might have the Benefit of the Statute 8 Anne for 


" I Rent, notwithſtanding * Extent; but it was 
1 ue — Curiam. 1 br ate 


1 The Bibep f ** 8 The Dake 1 3 46: 


” x 


nants of his Manor, moved to have an Inſpection of nor. 
Ks the 


Bri 1agwater. 


3 T HE e! Day Doctor Egerton Biſhop 8 FOR n 
ford, who had preferred a Bill for Tithes againſt :* 10 done . 


his WI the Duke of Bridgwater, and ſeveral Te- of 's Ma- 


zoth of April 1729 the Inquiſition finds the Goods hes =p 


- 26 De Term. &. Trinitatir, 1729 


— 
the Court Rolls of the Manor, to ſee what Propor- 
tions they paid of a Modus inſiſted on; but denied 


fer totam Curiam. 


347. The Town of Pool. in Dorſetſbire V. Bu 
nett & al. June 23, 1729. 


Wharkage B. LL by the Town of Pool againſt R and * 
_ IE: others ay Duties of Wharfage, Keyage, &. 


proper at, Upon the Hearing it was objected, that the Bill E 


| ought to be diſmiſſed as being proper at Law, upon 
the Authority of The Mayor of Boſton againſt Fact, 


ante Pl. 160, and ſeveral other Caſes: But the Court E 
retained the Bill (Carter Baron diſſentiente, Comm | 


Baron befitante) and gave the Plaintiff Li 
bring an Action at #1 but would not diſmi 


Iota, The Reaſon was, becauſe the Defendant a | 


mitte the Plaintiff's Right, but ſet up an 
5 tion i in the Jown of Wareham. DD 


s 


Term. S. Michaelis, 


Senger v. Somerville. Od 25, 1729. 348. 


A FIERT fn upon s Judgment ſued againſt Fin = 
T A. F. S.—the Attorney for the Plaintiff informed the eff 
him of it, upon which J. S. went and ſhot himſelf ter the De- 


fendant's 


f through the Head; after his Death the Attorney de- Death, but 
| livered the Fieri facias to the Sheriff, who executed , e... 
| Rupon the Goods of 7.59, «maſk 


lx was now moved to ſet aſide this Execution as 


| irregular, becauſe the Defendant was dead before the 


Delivery of the Writ to the Sheriff: But per Curiam 


| dearly, that the Execution was regular, and that the 
1 Statute of Frauds and Perjuries extended only to 
| Creditors and Purchaſors, but not to Executors or 


Adminiſtrators, who ſtood in the Place of the Party; 
and conſequently, as to them, the Writ bound from 
| the Tee, which was before the Death of J. S.“. 
2 ops a Motion to ſet aſide an Execution executed, becauſe Dr. Needham, 
pon whoſe Goods the Execution was levied, was dead at the time the Fi. fa. 
was delivered to the Sherriff, fo that the Property was never bound by that Writ; 


for that the Lien has Retroſpect only to the time when the Writ is delivered to 
me Sheriff. 29 Car. 2. c. 3. The Court held that the Writ binds from the Teſte, 


teſted before, 


D 


27 De Term. G. Michaelis, 1929. 


- 113 Liberty to proceed in his Bill, in regard he was pro- | * 
— 41 an tected by the Heſſan Envoy : and ſo no Peg : 
Amballador. could be ſerved upon him, and conſequently he came | 


„ Dedyow v. Crommie. Hoden b. 


1 
tempt, or 


not remove 


che Deien- thing in Demand by the Bill was little more: In 


" 7 
* 
4 - 
= 


349. Fenwick v. Forteſcue. Nov. 7, 1 729. 4A 


ner for TT was moved that the Plaintiff ſhould give Su- 


ter hat I rity to anſwer the Coſts, before he ſhould be H 


under the ſame Reaſon as of a Foreigner; but tis 
being a Bill for an Injunction to ſtay the Defendants Þ + 
proceeding at Law in Ejectment, the Court denied © un 
the Motion, becauſe the Plaintiff was in a manner 
forced into this Court, and did not come in grige Þ © 
>. -.- eee ee 


44 


A Sequeſtration iſſued againſt the Defendant far 
want of an Anſwer ; the Sequeſtrators entered 


Anſwer can- to the Value of ſeventy Pounds at leaſt, though the 


> 


Son, moved to have Reſtitution of the Goods, in regard *T 
1 Vern. 248. that the Removal of the Goods was not within their .# 


| Chan.Rep. 


12 Power without a particular Order of the Court for I : 
 » Hambo- that Purpoſe. And per Curiam, viz. Lord Chief Bun! 
bbs emp. Pengelly, Baron Carter and Baron Comyns (Baron Hal | 


J ping this Day) there is a Difference between a Seque- } + 
ſt½tetration for want of an Appearance, and for want of 
jan Anſwer ; even in the firſt Caſe it is to be looked 1 


as againſt the Party, in the ſame Manner as at Common Law ; though in reſpe® 

to Purchafors this Statute has altered it. Dr. Needbam's Caſe, Paſe. 3 W. & 

= R.—The ſame Reſolution was in the Caſe of J. Parſons againſt T be Executors 
of Gill, Faſc. 13 W. 3. B. R. in which it was reſolved, that = Jodgwent entered _ 
in Hilary Vacation well enough ſupported a Fi. fa. taken out after, but teſted be · 


fore, the Judgment (by Relation) bei ing Term 
Far * ö * 8 


\ TI" 


is | | | | | upon | | 


5 


0 Injury 
and his Bill Ss be taken pro 


8 De Term. 8 e 8 


2 yy as a Bifringos in — at — | 
the Diſtreſs here ought to be only, at firſt nothii 
"then increaſing by Degrees, as the Court 
order to compel an Appearance; ſo the 8 
- Hors ought in the firſt Caſe, after Seifure 


Goods, to apply to the Court for further DireQigns 


dor Seiſure, in order to compel an but 
l the Sequ defiracors de 8 Fer 
0 remove any Goods, much leſs to fell, for the 
| "Goods arc only to be retained in Nature of # Pledge, 
to anſwer the Contempt, and the Plaintiff - receives 
by this, for he may ſet down his One, 
.confeſſo; and in this 
F pe hgorts\, cups of 
ors an Attqunent ſhould not 89 — — 


ä perpetual Cu 
rate EF 2 being a Cha ppel annexed to 


*. Church of Heme! Hemſted in the County of 


 Heriford, againſt the Defendants Tnhabitants and 
13 of Lands within the faid Chapelry: He 
12 Title under a Nomination to his Cura n 
- che Year 1716, 
| "nel Hemſted, who alſo gave him, by the fame Inſtru- 


ſiue for them in his 
ſet forth a Licence to 


preach from che chen 


by Cornelius Price; then Vicar of He 8 


ment, the ſmall Tithes in Bovington, with Power to 
(the Vicar's) Name; and he e | 


4 5.4" MY Cs 


Pleaſure, 


ED 


T. 


of Linculn; and alſo that Topping Price Suoteſir) . 


= is Wo 1722, granted him à new Nomination to 
expreſely for Life, with like Power to fue | 
he took a ſecond Nomination, yet that by. the firſt, 
intitled 


de Cue 
for the ſmall Tithes in both their 


and the Biſhop's Licence, he was ſufficiently 


to the Tithes, becauſe by fuch Nomination he be- 


* came 


1. . — 
"2 4 N 


A mn S. r 7 


. l 
© as I Curate. But per Curiam (Lord S 1 
1 Pengelly and Baron Carter only i in Court) the | 1 
Bill muſt be diſmiſſed, for no Title appears in the 
Plathtiff ; for though a Curate is aj ppointed by a Vi. 
car, either generally, or expreſſly er L. Life, yet ſuccnk 1 
Appointment is in its own Nature revocable at Lay, II 
even without any Cauſe aſſigned, and by the Ecclefg. EF 

ſtical Law upon Cauſe ſhewn ; ſo that the Plaintiff had |} * 

nes fuch a "FI" : — Intereſt as to n * Tiber 


—_— Mus, A EY 8 If a Biſhop grants. 4 1 
= 8 *:cenice to a Curate to preach, and er is tranſl. . 
e there is no Neceſſity for a new Licence by de 
ſucceeding > 85 * Fs” 4. * for 9 = 


3 5 5 P 5. „ 
. * L 5 |; 
© * W : ; - 
* * . of 1 3 
$ * . : 4 y vas : , e 
2 9 . . - * * oy 0 
5 "> . = — a e i 
* 5 3 = 5 5 « 2 
_—— + : a * a 75 
ES — RX . 
1 3 i er., 
3 1 | | „ 
Xe * " & : * hg : 


| — ph Jn this Caſe Topps a earl | 

not brought to Hearing, which, per Curiam, mult 

| have been done bedr d Jo Plant could have a De 
| . if * had had a Title i in the other EY 


4 v DS) * 4 '# . 7 © oe * of »4 - ”y , - 
: 9 {© 7, "FO r 9 
2 * 1 oy e mare * by 5 4 l 
ZE GIS 9 Bs / +I, - Be * „ 6 ah 
1 1 1 N ö 7 N „ R * n 
5 2 * 1 2 F »T * * f P 4 F N a , * _ ; 2 1 " 1 8 + 


= 4. * | Quninrelly v. Wright. Nov.” 1 7s. 1 720. 
== 1 Pang brought ü Bill as Leſſee 2 the * 1 X 
J of Norwich of the Rectory of Tnghbamin © | 
—_ | Leaſeof a the Cory of Norfolk, and produced his Leaſe, * T ; 
—_ 5 pt ted® May 8, 1723: The Defendant ſet forth, that | 
3 very Word, the — IE Norwich, at Michaelmas in the Year 3 . 
10% G the Grainge Farm, with all . 

—_— - tie belonging, or therewith uſually letten; tat 
FF © this Leaſe was ſurrendred July 7, 1724, and a ne, 
E ' © Leaſe made the next Day by the Biſhop of Nor- F 


N 


$ 


__ wich to the Perſon under whom the Defendants claim, 
x: uuoich the fame Words;  infiſt, that at the time of | 
tze Grant of the Rectory the Tithes could not pas 
=. the . (of this they being before T 
17 


1 o Grainge Farm, or to be uſually letten with it;- and E 
de Word Tithes was taken in only as a Word of 


: rreſſly granted by the "EF in 1692, and Which v was 
1 fubfiting at the time of the Plaintiff's Leaſe, 


_—_— 0 


De Term. S. Michaelis, 8 1729. 8 


. 


But nora, there was Proof that the Leſſees of he 


F Rectory had ufually received the Tithes of the whole 
I Pariſh, Farm and all; and no Proof of the Defen- 
I dant's Side of the Leſſees of the Farm ever * | 


E | Tithes. 


Therefore per iis (Lord Chief Pha 3 : 

7 and Baron Carter only in Court) the Defendant was 

I decreed to account, for Uſage ſhall explain this Mat-. 
| ter; and theſe Tithes cannot be ſaid either to benny. | 


I courſe, and from the old Leaſe: If there had been a 
| Diſpute Between the Biſhop himſelf and the Leſſee 


en. 


1 2 v. —_ & the Abs General. 
Nov. 22, 1729. 
on 


N E es was a ppointed Poſt-maſter for Las- Sean 
devery in the County of Carmarthen, on the 


8 4 . 1 
b * 


gage to John Williams of a ſmall Eſtate, which upon 


4 of Groinge 1 * it "PA nn had ORGY . N 


355. 


_ | 


three Years 
— 
farther.” 


1 A 23d of March 1713; his Deputation was only for 
5 — Years, and the Condition of the Bond g 8 by 
I bim to Crown was expreſſed to be only 2 three 
I Years: Upon the 2xft and 22d of July 1717 (which 


* | was after the three Years expired) he made a Mort-. | 


5 : 1 * 4th and 5th of June 1718, he and Williams A : | 5 
' = to = Plaintiff 1 in 'Confideration of . oy 8 
1 ounds, | = 


| DO the Year 1720, ay Plaintif n * 83 
= n Ejement, 1 hath had Poſſeſſion ever ness. 
IF Griffith 


Þ Term: 8 e 47 —.. 


Sen d Poſt-maſter An 1722, at „ch * 
time he was in Arrear to the Poſt- office ſcventy-two | 
Pounds; but on the 25th of March 1717 (when the | 
three Your expired) there was due only nine Pimp, 
Axteen Shillin % Mata, There Was no new Deputz- 1 
tion or new nd. alot hot of the thee + 


| Years. Z 


_—__ Aeg in 1722, he Defendant was . 15 
=_  - poſtmaſter, and the Office com compelled him to give a | 
Bond for the whole Arrears in his predeceſfor's time; | i 
therefore he took out a Scire facjas on the Band 
"and after thar an Extent, upon which the | 

gaged 'Lahds f in June of — * MY "I | 


- — The pain pre his Kill « wk > this ite of th 8 - 
1 the whole — at the End of the thros Tay 1 


and prays an Amoveas manus. 


"The — veſtion was, whether this old Bond * 1 


e. Aud per Loed chef Baron 1 On 1 
e (only in Court) the plaintiff can have no N 
Maithout paying the Whole, for he ſtands in the H 
'of Grifith, and if Grifih had come and made s 

8 "Ol, the Court could not have accepted it; it the © ; 
whole Arrear at the End of three Years had been d 
charged, | they framed to think the 1 ey 1 
then have been relieved. 1 
Ma, A Difference was made, where the au 1 
JF. Bak is before the Court, and where the Surety; | 
"A as in theſe Caſes quoted, Moor 1 26. p. 274-2 r 1 
— — 413. 1 2 * * V. Hull. : 


N 
. 


I Orders to Burley to fetch the Goods from Rozrerdam, on Sur. 

and land them at Holcomb in Norfolk, and to deliver * m_ 
3 them to one Porter; and that he had given Orders —_— 
aud Directions to Porter to aſſiſt in landing them, 88 5 
nud to receive the Goods and carry them to his ¶ Por- B 
ners) Houſe, There were four ſeveral Inſtances, but © =% 
che Defendant was not actually preſent at the time of FV 
& landing and unſhipping; and it being laid in the In- 
formation that he was, tempore Exonerationis, Opitu- 
3 lator wel aliter Particeps ; J objected for the Defen- 
{ dat, upon the Authority of the Caſe of The Attorney 
General v. Flower, ante Pl. 302. that the Evidence 
did not prove the Le it being here tied up 
4 to the tempore Exonerationis, a — Preſence was 
| requiſite, 


kit had been Corn cut down, that would have been 
1 a ſepara 
 Cro. Elia. 133, 96. 2 Vent. 195. 00 110. 
1 —_ 9. Cro. Car. 437. 8. e 


1 the Evidence it appeared, that the Defendant gav ve in unſhip- 


. . lt2.2 ASD i. De. 


D Term. S. Michaelis, 1720. 
Wi lh y v. Thompſon. Nov. 22, I729. = 354. 


RESPASS Quare clauſum fregit of the Huſband Wers. 
and Wife, and for treading down, and confu- RE 


A ming and depaſturing the Graſs of their Cloſe : Ad- by the Hut Auf 
1 judged on Demurrer that the Action was well brought Wike, ofher 
| by the Huſband and Wife, the Cloſe being her Inhe- tie. 


fitance, and there being no Severance of the Graſs; 
te Intereſt veſted in the Huſband alone. Yide 


The Atorny General v v. Lake. 


— > 
* 3. * 5 


"he = 
gm upon the Statute 8* = for pp or or = . 


r 1 concerned in unſhipping, &c. Upon ene 


ing, &c. 


— =_ 


De Term. S. 7 — 1 . 


being otherwiſe concerned, within the Meaning of the 
the aſſiſting, or thoſe Words would be of no 
fore Exonenationis, or Words importing the ſame fg. 
be bad. And there was a „ RE | 


. 
-, Dn 


But ths Led ef e Pengelly __ ahbe! 
this Caſe from that of The Attorney General v. Flows, © 
for there, at the time the Defendant ve his Ode 


it was uncertain when the Ship would come in, an # 
the Orders were only general, to attend and af 
when the Ship 


p came in with the Goods; but hy | 
the Orders were particular as tO the ſeveral ing 4 


when the Goods were to be landed, and where, ang 


when, and where, to be received; ſo that this ak be 


Statute, which muſt 3 Conde farther 8 | | | | . 


cation at all; and he alſo ſaid that the Words 5 1 
- nification, muſt be in the Information, or it waill | 1 I 


1 wag. Court formed to-think, that Veiches and Ti: © 1 


7 d cs . V. 2 Leon. 27. 0. a 139. 7 Ro. Abr 4s, 6, 7.1 


1 Birr by n of e Hh 
| | inſiſts - gl the Lord of the Manor time out of mind, W — 4 1 5 
for himſelf and his Tenants, on Aſcenfion Day gave Cyder . 
and delivered to the Rectors nine Cart Loads of | aa. 
Wood, in lieu of all Tithes: this Modus was ſound 


* Modus, as well as a Modus of a Hogſ- 


1 | longed to the ** _ * Tares, whether green or ripe, are a great Tithe, and be- 


* 1 of 
1 * - 
, - * ks Y * * 1 WI 
Cc * 1 
4 "& - & ad 
” ' * 4 . 
© % | * « 
- * * o 
* 
: 


Tem. 8 Hilari 11, 


1729. 


lee D. D. v. „D. 


22 cut 1 and given 3 edu g . 


Wolf Clerk V. . Manuoring & at 1 357 


* 1 in the Moduys of | 
of of Log 


County of Szafford for T ithes ; the Defendant r 1 


per Acre, 


upon an iſſue directed; and per tatam Curiam, ad- 


* Mur, Trin, 1715, Hodsſhon V. Smith SV. * it was reſolved hs ** Ba- 


bead 


De Term. S. Hilarn, 1729. 


- head of Cyder, which are equally uncertain, yet both 


1 E 
wWyhetherthis 
Court has 
any of the 
8  Reveres * 


held to be good. 


N ota, In this Caſe one of the Defendants inſiſted : 
on a Modus of two Pence per Acre for eighteen 
Acres, but ſet forth no Day of Payment, nor | 
whom ; but this being likewiſe found for the Defen- 
dant, was eſtabliſhed, being after a Verdict: uod © | 


nota. 


| The ane Geiveral v. Lanydge ®. a. | 
- Feb. 11, 1729. 5 „ 


INFORMATION i in Debt upon Fe the Defa- iS: 


dant craves Oyer, and pleads to the Juriſdigtion | 


- the Court, firſt, that the Bond was executed x |} 
Dumfries in Scotland; 2dly, that it was given r 


the Payment of Duties of 7 "obacco imported there; 5 


Zaͤly, That the Duties became payable in Scotland 1 


Au not ofewbere; 4thly,. the Defendant aven, Wi 8 - 


Conuſance belongs to the Court of Exchequer n | 
5 5 Scotland, and not A this Court. The — Ge- . | 
. ner demurs. e 1 — f 


8 in arguing g inſiſted, FEE this 1 was a na . 


Matter, and might be facd any where; as in the RH 


common Caſe of Subjects, where a Bond executed in 


| the Eaft Indies might be ſued here, eſpecially in ths | 
Caſe, the Parties being found here within the Jui- | 


5 diction; and that this Court was not deprived of its 
Juriſdiction, either by the Articles of Union, or by | 

the Act for erecting the Court of Exchequer 3 in Su- 

_ - 


To which i it was anſwered, mg the — now 
did not 2 upon the Reſidence of the Partics, 
but 


: Difficulty, both he and the 20} 
it ought to be ad} ourned into the Exchequer Cham 


by the Statute of Tillage 22* Car. 2. and there being 
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but upon the Nature of the Matter for which the 

Bond was given; and though there were no negative 

Words in the Articles of Union or Statute, yet the 

Expreſſion is as excluſive in Conſequence, as negative 

Words; and for this Pu Purpoſe were quoted Lib. 11. 

59. Lib. 4. 65. Ploud. Com. 206. a oc * 
2 Lutw. 9-1 & 


Lord Chief Baron Pengelly ; . 9 the 1 Union this 


| Court had no Juriſdiction of the Revenues in Scor- 
| land, and therefore the Queſtion is, whether the Sta- 


| tute is not excluſive of us, ſince it is giving a farther 


=. — to chem who had it excluſive of us before. : 


T his being = a Matter of oe conſequence as f 
of the Barons thought 


ber propter Difficultatem ; ; but in the mean time Mr. 
Attorney General to to the Court what he was 
1 * to do. N N 8 


2 v. 22 ; Feb. 14, 1 7 29. Sn x a F 


1 er ION lis Money! had and braid by: the De- Whether © 


fendant for the Plaintiff's Uſe; this came to be ws. 


=. Wheat im- pee 
= tried before the Lord chief Baron at Guildhall, and ney — been 


F the Queſtion was, whether Meal of Wheat imported zz. 


eat = | 


| ſhould not pay the fame duty as Wheat imported, Car. 2. 


an Authority expreſs in the Caſe, upon ſolemn Argu- 
ment upon a ſpecial Verdict in the caſe of The Ai. 
torney General v. Santen, 26* & 27* Car. 2. the Chief 
wh would not let it be bound ſpecially, but di- 
rected the Jury to find for the Defendant, who, as 


Officer, had received the —— for the duty a as for 
Wheat, 8 8 


40 D E 


> Car, 2. 55 


E779 
alide, 


= DE 8 
Term. Paſche, 


1730 


35%. Lord 7 Sabrlnd & 0 Us. 
RE * HE Phintifa Wife ere wat 
X | ent rf the 5 and be 


8 = ment the Huſband and Wife brought a Scire fam 


e for the Defendant to ſhew cauſe quare Ex 


upon Motion, and put him to his Audita Querel | 
Mora, this being an Action in Cur Scacc, a Mit f 
Error lies only to the Exchequer Chamber, * 1 

_ have no Jn of Error in Fact. 


April 30, 1730, Sir Fames e a a | 


Judges of the King's Bench, appointed Lod | 
Chief Baron of the Exchequer in the room d | 
Lord Chief Baron Pengelly, ng died at Bland | 
ford in Dorſerſbire upon the laſt Lent Circult, 
about the zoth of * laſt. 25 


DE 


ecutio non, Ic. and now the defendant moved to { F 
this * aſide; but the Court refuſed to dot 


| de roth of April 1725, but by the Minits it was in went. 


DE 
| Term. S. Trinitatis, 


1730. 


 Chutbs v. Billington. Juni 6, 1730, 4 65. 


um pra bring = Woman) riegel the Prag 
interlocutory Judgment, and before the exe- = 
the Writ of Inquiry; and it was now moved Judgment, 


; to ſet aſide the Writ of Inquiry We 


and the 9 the Wike of 
thereon taken: But per totam Curiam it was refuſed, "v7 


_ 


The Attorney * V. uu. N 362. 3 = 
PE Eodem Die. Vn 


B O5 Trial of an * for importing * n ä 
1 the defendant's Teſtator; there was a ſpecial of OY 
wa. | which found that the Importation was upon one Argu- 


1719 and 1720. Per totam Curiam, it was permit. 
ted to be — * it had been once — 1 


: 3 : 
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363. Benſon v. Olive. Junii. 8*, 1730. 
Bill by a J@ILL by the Impropriator of Bromley St. Leonard's 


— 2 B57 in the County of Midale ger for Tithe * Ee. 
Hay. 


Defendant The defendaht in if hi Anſpyer does not deny "i 1 


does not de- 


nyPhinti's Plaintiff's Title, but inſiſts upon Exemption, as be- 


itle, but 


den op Ex- ing Parcel of one of the larger Tm which came to 1 


 emption. to the Crown 4 che Stat. 31 3 H en. 


Ss Degen. No upon heating te ate Lt an * 


dant muſt 


fit prove ron thought, that where the defendant admits the 


5 =O tow emp- general Right, and infiſts only upon his Exemption, 
Defendant 

upon proving his Exemption, and the Plaintiff (al- er 

34 a Lay rr Fü is under no — «3 


ſuch Admiſſion is ſufficient to put the 


1 payment o Tithes to . 
D 2d, A 8 in OY was offered: to 5 be hl 
8 4 duced i in Evidence, wherein the then Im- 


In 2 Court would not permit this decree to be rag be- 


| fame Title as Semain. | 


inzg& 35 defendant's s producing 


_ read. the Stat. 31* Hen. 8. but that he ought to ſhew the 


Surrender, or when it came to the 3 But this 


Obie ection was over ruled. 


propriator, was Plaintiff, and Simla defendant, and | 
touching wherein the Plaintiff's Title was affirmed; but the 


cauſe the now Plaintiff could not ſhew that the de- 
fendant claimed either the ſame — or under he 1 


Miniſters | - OY 11 Was objected fol 8 Pint as mY | 
Miniſters Accounts in 34* K 
Hiuedta be 35 Hen. 8. was not ſufficient, being roaſted to 
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——_— 


— — 


— 


ay, A Deed was Pee by the Plaintiff dated $ %*d %, 


Zoth of March 1690, and it was admitted it was . proves men 

enough to be read without Proof; but Baron Carter gone ay ft 

| objected, that the Plaintiff ſhould give ſome Account E 

how he came by it; but the Lord Chief Baron ſaid how be wn 

| he could not ſee the Uſe of that, and it would be b it. 
| very inconvenient ; for then there maſt have been an 
Interrogatory to prove this Matter by Depoſitions, for 
it could not be ingu! red 1 into on the Order to prove 
| Exhibits; and the was read at laſt, but by 
Conſent, though — ret of the Barons ſeemed to be 


: | > 1 with the Lord Chief Baron. 


. 5thly, Another Deed in 1694. was offered but A Deed 5 
| objeted to, by the Defendant, as not old Yer 0 


| cnough to prove itſelf ; and per Curiam, this Deed prove i itſelf, 


was not admitted to be read ; for though ſometimes 
I thirty-five or even thirty Vears has barn? thought ſuf- 
I ficient, yet not where it is objefted tc to; but the uſual 
| | Rule is forty Years, Cf 


| the 3 upon the Stat. El 6. and obtained a **9tobe 


read becauſe, 


| | Verdict, which he offered now in Evidence ; but it _— — 
was oppoſed, becauſe this was a Matter which hap- in in = 


| pened after Iſſue was joined in this Court; and the Land. 
| Phintiff not being able to prove that zhar Trial was 
S for the ſame Lands, the Court refuſed to admit it. 


; . . At laſt the Bill was aid "I a Year, and 
> | the Plaintiff to be at Liberty to bring his Action in 
| the mean time. 


7 — Res 


f ; « b 2 5 
| ö N - ; x is. 
x | : KL. ; F 
„ * 1 *  _ 2 4 + 5 
a | a * > : e + 
WK "... -v X . * » f "AP * * * 
1 ö ** ” : q d * 5 - : Y Wy : 5 = 4 . , 1 
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|  bthly, The Plaintiff hath broug * an Action againſt A Vernfjj,f 


2 86 De Term. S. Trinitatis, 1730. 


364. Rex v. Roſevere. Junii. 9, 1730. 


Whether I FORMATION for importing Salt without Pay- | 
Judgment 1 ment of the Duties, for the treble Value on the |; 
reſted as Stat. 8* Annæ; and allo for one hundred Pounds Pe- 
given pro nalty on the Stat. 5 Geo. 1. c. 18. the Defendant 

heme being concerned in unſhipping, knowing the Duties | 
Pare upon not to be paid. There was a Verdict pro Rege. 
tion. | | | | 


And upon a Motion for a new Trial an Objection 


was ftarted by Baron Comyns, that the Information 3 


laid it, that it was without Duty being fatisfied or 
paid, or Warrant for landing the ſame, whereas the |] 
Stat. 8* Anne ſays, © paid, or ſecured to be paid,” | 
Mir. Attorney General therefore gave it up that le 
could not have Judgment on the Stat. 8˙ Anne fa | 
the treble Value, but inſiſted that he might on th | 


bdther Part of the Information for the Penalty of one ; 


Allen 744 hundred Pounds, on the Stat. 5* Geo. cap. 18. which | 
has not the Word ſecured, but fays,---ſhall over and | 
above the Penalties already given forfeit one hundred | 
| Pounds: And upon this the Debate was, when: 
Judgment could be areſted as to Part, and given pro | 


Rege for the other. There was ſome Doubt and Dif- | 


Poſt Pfl. to be further argued, wherefore I have not now ſt | 
"WF WO Wy I ḿ ꝓaö 44 


Kerſlake 1 


ference in the Court about this, and it was adjourned | | 


the | 


E WS: ie OE OR 8 
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2 


Kerſlake Adm of Frankpint V. Pannel 36 8. 
& al. June 15, 1730. 


ILL for a Diſcovery and Relief, n e that Bill for Dit 
the defendants parks into the Room of the In- Relics + A 


teltate (who died ſudden! y) and took away ninety- peſting that 


efendant 
nine broad Pieces, twenty-two Guineas, Bonds Notes broke into | 


and Memorandums. 5 1 


ſtates 
Room and 
took away 


On che hea” 1 ob; ected that this was 1 broad 


4 at Law, the defendants having denied the whole gigmided -- Foy 
Equity of the Bill, and that this was a mere Tort, = proper B 


and that. Trover would lie for the Money, Sec. and 5 
cited the Caſe of Dr. Sloan v. Heathfield; and on the ® 2 e Bill be- 


_ SE 
| other Side were cited 1 Fern. Hunt and Matthews, 5 

2 Vern. 33. But * totam Guia, The B i was 
4 diſmiſſed with Cofts. { 


Le v. Holland. June TY 1730. 1 5 * A 


I * DEBI TAT U 8 . 5 the Defendant be ou oh Mone ey paid 
fixteen Shillings into Court; upon the Trial — and Verdi 


] E was a Verdict for the defendant, and now the Plain- ber te De. 


fendant, the 


| tiff moved that he might have the ſixteen Shillings Plaintif be- 
out of Court, though the Verdict was againſt him, --of 1 
| which was ordered accordingly. But aota, the Plain- bare it paid 
| tiff was a Pamper, otherwiſe the defendant would 
: have had the lixteen . towards his Coſts, 


out to him. 


DE 


D E 


Term 8. Michaelis „ 


_ 


— 


367. Dean cl v. North oa. 1730. 


55 Bill to x re- 


deem a 5 


$ ES 2 ge 
3 fading 3 be no Redemption, the Mortgageor havi 


TR. North had W in \ Pofſeffon, as Mortgs- * 
gee, ſince 1686; he apprehending that there 


gone off inſolvent, and having more than the Value 


upon the Eſtate, looked upon it as his own, and 


| kept his Accounts of this Eſtate intermixed with his | 

| own (which was very conſiderable) for many Years; | 

but in the Year 1720 a Bill was brought by the Re | 

preſentative of the Mortgageor, after thirty-ſeven i 

Fears ſince the time of the firſt mortgaging, fora | 
Redemption; and Mr. North preferred a Bill fora 


| Forecloſure, and upon Hearing the uſual Decree was 


it was moved for the Plaintiff, that the defendant | 
ſhould produce all Books, Writings and Papers rela- 

ting to the Account on Oath ; which the Court or- 
dered as to the N and Papers ( gy not d1- 


rected 


made, that he ſhould account, have all juſt Allow. | 
| ances, and be examined on Interrogatories, which he | 

was; and it appeared thereby, that the Eftate ws | 
| indebted to him above five 3 Pounds: NoW 


3 — % 
— — 
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io | 


rected in the 8 and though attended with the 
Circumſtances before-mentioned) but made no Order 
as to the Writings relating to the Title. 


—_— 


Terry v. Fluges. Eodem Die. 368. 


= I. was moved that an Injunction on an n Injunction 
| * ſhould extend to ſtay the Defendant's receiving fegte. 
| South-Sea Annuities; which was granted, the Anſwer Annie, = 
| not hy come in, and this being according to the 
: — the Bill. | 
; 4: 


Filer v. Moore. 04. 28, 1730. 5 hy 


8 Day the Court ſup preſſed Depoſitions, be- Depoſitions = 


T. cauſe they were 8 * the Plaintiffs So- — = IS 


| Heitor, who was one of the Commiſſioners, and alſo Comm 


ner — 3 


1 ordered the Solicitor to pay all the Col, or an At- = : 1 85 


E tachment to go — him. 


Suuaduv. Herring, Nov. 6, I 730. 316 4 


THERE Clurdwardens have paſſed their Ac- ,. 


counts at a Veſtry, the Spiritual Court han © ; my 8 


1 1 not 3 proceed againſt them to account upon — NE 


| Oath; fo held per totam Curiam, on a Motion to diſ- lowedata 


| charge the Rule to ſhew Cauſe Why Aa Probition ox Hu 8 


” 3 ould not go. Cotes 
OT Ane DIG Ante Fl. 186 


"BF Term. $ — 1730. — 


* 


I» The Attorney General at the Relation of 
* v. The City of Coventry. 


Nov. Io, 7 


8 Ir.» Was moved that the Defendants, who were Ly = 


 efaCharity, T ſtees for a Charity, might produce their Books 
8 Kal and Writings relating to the Truſt, and which they 
their Books 


3 confeſſed in their Anſwer, and that they were ready ; 
- to be produced as the Court ſhould direct: But fer | 


toram Curiam denied; for though the Information, Þ,. 
was againſt the Body, yet it was only as the wee 
Truſtees, and not as a Corporation, and this being 
their private Evidence, they ſhall not be obliged to. 
diſcover it; and it is not like the Caſe of Car- 


poration Books, or Court Rolls, which are of : 5 
public Nature; and Baron Comyns ſaid that it WW 
the Opinion of Lord Trevor, hut where the Diſpute | * 


about the Cuſtom of the Manor, Ec. is between the 


Lord and a ſtranger, who conteſts any of the Cuſtoms | 3 


of the Manor, there the Lord ſhould not be obliged 
to let him have the Inſpection of the Rolls, becauſe 


it was his private Evidence; but if the Diſpute | 31 


between two Copyholders, or between a Copyholder 
i and the Lord, he ſhall produce the * and 1 
— * to be taken thereof. oo 


1 Berkly v v. 7 22 Ts. It. 17 750 f 


Wire te T7 a Motion 0 anſwer, it was de- | 
ſwering is clared it ſhould be an eſtabliſhed Rule for the 0 


out, the De- 


2 future, that where time for anſwering is out, the 
be deemed Defendant ſhall be deemed in Contempt, though no 


in Con- 


— rempt, Attachment is ſealed; and in fuch Caſe he ſhall not 


Attachment ſealed. Ante Pl. + 32 5: ha 3 
| lace | 


1 


r om 0d TGT OP —_” "0 
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have farther time to anſwer without entering his Ap- 


pearance with the Regiſter as —_ a Contempt, per 
tot Cur. 


Hooper V. Lethbridge & al”. i | 373. 


Nov. 19, 1730. 


| gu by Lay Impropriator for Tithes i in Pius in Tithes 
the County of Devon; ſome of the Defendants ed for — | 
| infiſted| by rs Anſwer that Part of the Lands, of * Parties. 


which Tithes were demanded, ought to pay Tithes 


I” © Mr. Incledon, who was intitled to a Portion of 
| Tithes in Pilton; other Defendants infiſted that they _ 
were Tenants to Mr. Rolle, and that King Henry the 
1 Eighth granted to his Anceſtors their Lands Wh the 
Titbes thereof, prior to a Grant of the Rectory under 
1 which the Plaintiff claimed; neither Incledon nor Mr. 
Rolle being made Parties, it was objected that the 
Plaintiff could not proceed as to theſe Lands reſpec- 
- | tively ; and though Mr. Incledon was before the Court 
as Plaintiff in the Croſs Bill, yet ht praying an Ex- 
emption as to other Lands; both 3 were al- 5 
* _ totam Curiam. 85 


: | Makepeace G a. .  Needhr &@ 4% 2 a 374. - 


the ene General. Nov. 21, „ 1730 o. 


Clarke (who was  Door-keeper and Accountant cf 8 


5 7 the impreſt Money to the Commiſſioners of Ex- e Com. 


miſſioners 


| cife) for juſtly accounting and faithful Performance of Exciſe 
of his Duty during the time he continued in his Of- e. 
file, which was from November 1727 to June 1730, 


in which time Clarke had received a conſiderable 


Sum, but had paid more than he had received about 


one 


IL charges that hs. Plaintiff was 1 for Bil diſmiſt. 5 N 


De WT S. Michachs 1730. 


one kutdied and ſixty- one Pounds; and ſo it would 


appear by the Books of Account delivered by Clarle 


(when he went out of his Office) to the defendants, 


who were Accountants to the Commiſſioners of Ex- 


ciſe; notwithſtanding which it was pretended, that 


| Clarke was indebted, at the time he went out of his 
Office, above two kundred Pounds, and thereupon a 


Scire facias iſſued againſt the Plaintiff on his Bond, | 


8 whereas he charges that if there was any ſuch Arrear; 
it was incurred before the time he (the Plaintiff) be- 
came bound, and therefore prays againſt the Attor- 


. ney General (who was party to the Bill) that pro- 
ceedings might ſtay on the Scire facias, and that the | 
other defendants (Accountants) might diſcover if 


Clarke did not, on his going out of Office, deliver 


ſuch Books of Account to them, and that the plain- 
tiff might have Liberty to inſpect them, and take = 
e _ at his own Expence. _ 


T o this whole Bill the *** — 3 
; Exciſe were 
not made parties; and upon arguing it for the plain- 
tiff it was inſiſted on, that there was no Neceſlity 
for ſuch parties, for the Attorney General having the 


devarred, becauſe the Commiſſioners O 


Superintendency of the whole Revenue, he ſtood in | 


te place of the Commiſſioners, and could litigate 


the Account without them: But per totam Curian, 3 


IT he defendants (demurring) appear to be only . 
niſterial Officers to the Commiſſioners, and in Na- 


ture of Servants, and they thought the Commiſſio- 
ners now in Being ſhould be made parties, though | 
| the Commiſſion might be varied from the time the | 


3 plaintiff firſt became bound; and allowed the de- 
murrer. Oy 


| tions; * though this had been 8 taken to Wurſe, 


; De — — 1730 8 


The Bae f Hereford v. . 5 a. 375. 


& 2 contra. Nov. 21, 1730. 


4 I. was — for Las to ned the Hes The Court 


Depoſitions in a former Cauſe, ſaving juſt Excep- — 4 of 


which was 
be · a Motion of courſe in this Court, N was now to read a 


| every Day done in Chancery, yet the Order could 8 


not now be obtained, there being zo Barons againſt Funn, 


® two; the two who oppoſed it diſtinguiſhed 1 


bad but one Judge, here were four; and if 


| | this Court and the Court of Chancery ; there they a. 


tions. ſhould be offered to be read, and two Judges 
| ſhould be of Opinion they ought not, -and 'two of 


| another Opinion, yet they muſt then be read, there 


þ * no Juſt * has * * — < 


Rex v. Alen. Dee. 7. 17 30. | 376. 


N Extent iſſued NY Allen the 2 a * 


ral of the Land Tax and Duties upon Houſes in ge | 


the County of Norfolk; an Inquiſition taken on that a gea £ - 
| Extent finds ſeveral Perſons indebted to Allen to the — pork 
Amount of fourteen thouſand Pounds, but moſt of **fund: 


A Receiver 


| theſe were {mall Debts; ſo that if ſeparate Extents is appointed . 


| were to be taken out againſt each ſeparate Debtor (as 2 ©E 


ce of a2 


| the old ant uſual Practice of the court is) the Value g<=Num- | 


| of the Debts would be ſwallowed | up by the Expence naw. WF 


of fo many Extents: Mr. Attorney General therefore 
| moved, that inſtead of taking out ſo many Extents, 
2 Recciver might be appointed (who ſhould give 88 
| curity) to collect in theſe debts, and pay them to 


the * Remembrancer of this court for the Be- 
a 4 2 nefit 


A r Michacks, 1730. 


— 1 of the Crown, it being alſo for the Benefit = | 
all Parties to fave the Expence of ſo many Extents, 
And * Curiam, This was — 


— 


— 


irn 4 


A Reflor A RECTOR. agrees with a Pariſhoner. is. his 
wich Pain. 4 ® Tithes for a certain Sum payable yearly at M. 
* an the Rector dies the beginning of Septem- 


nh per ber, the Agreement det by the death of the 


= ofthe Year, Kind only from the death, and the Executor of the P 


laſt Incumbent fa 5 F*L IN ACCO to the | 
Agreement till the time Teftator's — nd 5 
— e | 


dere the caſe of Mah and Weber, herd 
0 reſolved i in gear. Ss : 


ps | 


Al de be. Parſon, the rr ſhall be in ide to Tithe nn 


# Z w be are in tota. See chis caſe — 8 


f < 3 4 OD — Ps.” » 
' - MP ug AE at "il K 3.” 
2 bo - — — 
dy a . 2 


A OS. ww © 55 0 


Rex v. eee. Feb. 12, 1730. 


the whole court, that Judgment ought 


| 7h a f kh & af v. Fame & a. me 


Eodeni Die. 


\ BILL was wth Jar a commiſſion to abertia Amend- He 
II the Boundsof Leaſehold Lands belonging to the Anſwer by 
© Biſhop of Ely, intermixed with Freehold Lands be- * 
| longing to x defendant Kenrick; the other defen= 
| dant James (who was Steward to Kenrick) by the 
| Draught of his Anſwer ſwore, that twenty-five or 
= thirty Acres had, thirty- five Vears ago, been allotted 
to the Biſhop; in the Ingroſſment it was, by Mi- 
ſtake, made two hundred and fifty or three hundred, 
and /o ſworn; whereupon I now moved (on an A - 
davit of the Miſtake, and how it came) to amend 


the Anſwer f in this; which was granted per toram 


C uriam. 


Ks Day the Lord chief Bron gave the * ven, - 
mon ON 3 


Draught. 


a>? 


Tithes. 
Bill by a 


B. . 5 RR 1730. 


296 


were the . 


9 Serjeants Inn, Feb. 18, 1730. 


380. Leigb V. Maudly.. 


the crown. 


NE: But ber totam 8 If he had ſet out in bis Bil | 

e 1 Title under the crown, and derived it down, he 
muſt have proved it as he had ſet it forth; but ſinee 
be had not, this Proof was ſufficient. (Revd * 1 


guere f ormer Practice. ) 


wikes Tpe defendant in his Anſwer infifled, that bis 
| — 1 Lands were diſcharged as being Parcel of the Poſſeſ- 
| infiftedon, ſions of the Abbey of Cockerſand, diſſolved by the 


a partial one 


55 31 Hen. 8. But there having been ſeveral in- 
— ſtances of Payment of Tithes of corn in Kind, * 


hy, 0 


Curiam. There was another Miſtake of a_ & | 
Acres inſtead of ſixty ei ght, but that they would not 
let us amend, becauſe * Draught and Ingroſſment 


\ LAY Impropriator by his Bill ſets forth, that i in 
Lay Impro- ©. the Year 1724 he was ſeiſed in Fee of all im- 

 priator. propriate Tithes in the Townſhip of Veſtbaugbton in 
- the Pariſh of Dean in the — of Lancafter. <q 


ways © wy 


= * "Ii the Hing he went no farther in his Bil- | 
Nun b. dence of the Title, than that about thirty-four Yean' | 
beute, ago theſe Tithes were reputed to belong 
+ | tons, under dertons of Loffock, under whom the Plaintiff claimed; 

. = it was objected for the defendant, that here was nat 
d . a ſufficient Title ſhewn, fince a Layman was not ca- | 
5 pable of Tithes in Pernancy but from the crown, | 
 _ _  fince the 32 Hen. 8. nd nds it was incumbent | 
on the Plaintif to ſhew how he derived them out of | 


to the An. 2 


i 22 4 Ba. 4 HS 4 3 


. 


De Term. S. Hilarii, 1730. 
farther alledged, that ſince no Hay had ever been 


paid, that as to hat Species of Tithe they ought in 


all Events to be —_— as againſt a Lay Impro- 


— | 


But fer Curiam, Though a Defendant may in 


Equity nfaſt en al Defences Which are confiſ- 
F tent, yet having uridertaken to 


prove à gefieral Ex- 


in that, he cannot have the 


emption, and 


4 | Benefit of the other Point; fo the ns was 
| decreed to account genug. 


D R 


1 Means, yet band on his Wife 


5 obliged to Hers of the Wife. 
: deliver it up. N 


Term Pa che, 


1737. 


nn 


. 387. Siddon v. cheeli & aÞ. May 6, 173 


Marg ge A. 


Marriage of 8 ſettles his Eflte 


| 7 
=: 
| Ti 
. 

t 


Upon che i 
bent ns upon his Son for Life, then on the intended }_ 


= 5 Deeds) this Settlement in the Hands of an Attorney 


do draw an Abſtract of the Title, and then to deliver | 
them all into the Hands of E. for the Uſe of B. after 1 


the Conveyance to the Son B. 


B. dies without Iſſue, fo that the Lands came to 
C. the ſecond Son, who demanded this Settlement | 


. made by the Grandfather, and preferred a Bill a 


the Attorney and againſt a pretended Mortgagee (a 8 3 
— in the Bill) for to have it delivered up to him: | 
| 1 


EN 


8 the Son has Ie B and C. by bis Wi 

__ dies; the Wife marries again, and ſhe and hr | 
Huſband agree to convey their Intereſt to B. the eld. 
eſt Son, and for that Purpoſe depoſit (among other | 


| kisHandeby Wife for Life, Remainder to the Heirs of the Huſ- } 
M — nnn to the right 


rates his Title, whatever Means he 


Be Term. Paſche, 1731. "IM 299 


| The Attorney in his Anſwer admitted that he had tie 
| Settlement, ſet it forth in hæc Verba, and faid he was 
ready to produce it as the Court ſhould direct; but 
before he Hearing of the Cauſe he delivered it to 
the Mortgagee. 


And it was now | infifted tor the Plaintiff hs 


= though a Court of Equity might not oblige a fair 


Purdaber to deliver up a — which corrobo- 


procured it by, 


I yet that the Defendant (the Attorney) having had zhis 


in his Hands for a particular ſe, and delivering 
it up pendente Lite, was 


and of fucha Miſdemeanor, Had a Court of Equity 1 
would compel him to Procure the Deed, or commit = 


of a Breach of Truſt, 


5 him until he did. 


Y "hg the Mortgagee 
only Tenant in ſpecial Tail, and no Fine levied or 
— — * therefore diſmiſſed the Bill. 5 


| bury Gaol at the time he was ſerved with the Sub- 
; = that he employed an Attorney in the Country 
to appear and put in an Anſwer for him, but ne- 
| glededit, that he had ſince been ed to the 
Fleet, where he had continued ever fince in poor Cir- 


But the Court thought wa was equally a Truftee | 


as for the M r (who was 


May It, 1731. 382. 


, * Owen. 


\ BILL - was taken pr 2 ſſo, the Defendant 1 After a B 


ing brought up ;" ah times, and charged with i : 


it, =. not putting in any Anſwer ; I now moved — 5 
| (upon an Affidavit that the Defendant was in Shreuiſ ted ie putin 


bis Anſwer. | 


cumſtances, but had lately procured Money to defend | 


his Cauſe) that he might be at — abut a8 


in his Anſwer 
3 


8 e. the Uſe of XY 


300 HA De Term. Paſche, 1731. 


| But Sor men Crim the Motion was denied; any 


indeed I thought there was neither Reaſon nor Pre. 
cedent for it. 


Mora. The Bill was brought by a ſecond Mortga- 
gee to have the Eſtate abſolutely by 


not giving Notice of the fit Mortgage, vi 
; — Detencuat denied * 8888 


| Rex V. Fans ve! Sith, May x: ra, » 1731 : 3 


- an : ANS, 'Sub-volleQor of Biddiford, * out an 5 
= | Extent againſt himſelf to find Debts ' "Ron 
1 


1 Upon the Inquiſition. Smith wh was a Merchant 1 


tor of the 


5 Cuſtoms, in Biauiford ) was found indebted to Fans in one hu 


virtue of the =. 
| Statute of 4& 5 F. & M. cap. 16. _ Oro 


= ai an dred and fifty — 3 ä 1 


Fan . JOE} for an e ee Rune b 


Ts PS. - Smith upon this Inquiſition, and upon 
- — fidavit that Smith was in ſuſpicious Circumſtances, 
„ being loft. 


But per totam Curtis 60 vis. Lord chief Raron Ry- 1 


an A- 


' molds, Baron Carter and Baron Comyns) it was denied, | 


Caſe of a Trader; and it did not appear, but that | 
this was A ſimp le Conrad Debt, anc that this one 
hundred and hy Pounds was not the Money of the | 


and y was not — the old Form. 


Kennedy 


becauſe it might be of dangerous Conſequence in the | 


Crown; beſides, the Affidavit did not go far enough, = 


De Term. Pc 17317. 7501 


Kennedy CP v. Goodwin. May 13, 1731. 384. 'Y 


ECTOR brings a Bill for Tithes i in the Pariſh Modus of 
of South Okenden in the County of Her; 3 


2 Farm of 
30l. per An- | 


= . Modwat fur Poly rY 3 
I ten Shilling, payable yearly at ſuch a Day, for his . 
I Farm called Vince Farm, which was nn 

1 rad by 


| It was objected for the Plaintiff, hut this ihe 
\ | was too rank, and of that Opinion was the whole 
FN _ 5 and the Defendant was decreed to account. 


| Nora, The Caſe of Edpe 1 v. ae Ne: Hil . 
5 N was cited for the Defendant where a Modus 
I of eight Pounds for a Farm of eighty Pounds per 
| Arnnum was allowed to be a good Modus; and alſo 
| the Caſe of Biſhop v. Arundell, Paſe. 1705, where a 
| Modus of twenty-ſix Pounds per Annum for a Farm 
| fnot vying. 4 what Value che Farm * was al- . 


ed: 


1 Ages v. kus 0 ab. boden Die. 385. = 


_ \ MAN FR his wil Aid his Leaſchold Elte, Deviſe ” MM 
+ | and other his Chattles real to his Son William, in Tal wi 
> | and to the Iſſue of his Body 4 and if he Die without Remainders 


over, the 


> | Iflue, to his Son B. and the Iffue of his oy 3 and whole veſts | 
1 if he die without Iſſue, to C. &c. 5  Deviſee. 


Per totam Curiam, The whole Intereſt veſts j in Wil- 34 re 5 


— liam, and ſhall go tO his Executors or Adminiſtrators, Moore 810. 


EE + © 
— the Limitations Over are void. 3 Ves 53 


4H lan 


| 


erm. Paſche, 1731. 


1 3 — _ "LAS LE | "4 


De 


Freehold . A Man deviſes all his Freehold Houſes, Land and 


ſtate deviſed 
to be ſold 


Hereditaments in ¶ hitebaven to three Truſtees, to 


for Payment hold to them in Truſt, that the Freehold Eſtate ſhall 


of Debts, 


yet the per- be ſubject to, and be ſold and diſpoſed of by them for 


ſonal ſhall 
be firſt ap- 


_ oative 


ords, 


poled of. 


Payment of his juſt Debts; and after diſpoſing of | 


— Low od ſome particular Legacies he gave to his Nephew the 


Reſt and Reſidue of his Goods, Chattels, Debts, 


= hts, Credits, and perſonal Eftate not before dif | 


- 


Hereupon the Queſtion was whether the perſonal | 
 Effate ſhould be firſt applied to the Payment of the | 
"Debts, notwithſtanding the real Eſtate was expreſily | 
deviſed for that Purpoſe.” „ 


The Counſel for the Defendants (who were the! 

Truſtees and reſiduary Legatee) inſiſted that the real | 

| Eſtate being not only made ſubject, but directed to 

be fold for Payment of the debts, the perſonal | 

Eſtate ſhould not be applied for that Purpoſe, and | 
cad x Lev. 203 2 Fen 718.  _ —_ 


But per totam Curiam, Here . 


0 plied for the Payment of Debts, rhat ought to be firlt 


applied for the Benefit of the Heir at Law (who ws | 


By Lord C. Hardwicke, in the Caſe of Walker a Bond Creditor v. Fackſm | n 
 & al Heir and Executor of Tęſtator, upon a Rehearing at Lincoln's Inn Hall, 3 
22, 1743: The General Rule is, that the perſonal Eftate ſhall be firſt charged |} 
ayment of Debts and Legacies, and the Teſtator cannot exempt it from |F 


with 
being liable to his debts, as againſt Creditors ; but as between Heir and Executot 


he may charge them upon any other Fund, which is not primarily liable, and diſ- 
charge the perſonal Eſtate. There are ſeveral Ways, by any of which a Man 
may give his real Eſtate for Payment of his Debts ; as firſt, to Truſtees ; ſecondly, | 


by way of Charge in Equity, which this Court will decree to be performed; ot 


thirdly, he may direct that his real Eftate may be ſold for Payment of his Debts; | 
but let him do it what Way he pleaſes, none of thoſe Ways will make the real | 
Eftate firſt chargeable, if there be not in the Will, either expreſs Words, or a 


: g no negatie 
Words to exclude the perſonal Eſtate from being ap- 


Err 


wi 6 a a CM 


that there is a Neceſſity of annexing an Affidavit to the Bill. 


De ; _ . 731 W ”_ _ 303 


— 


— — 


n v. The bis General & the 386. 
E xecutors of Sir Ran. Kuppe. May 25. 


rox a Bill of ni by the Plaintiff In tg. 
the Attorney General, and the Execu- nut be an 
tors of Sir Randolph Kinips, it was agreed per Curiam, dit 


annexed to 


the Bill, or elſe it is demurrable to. (But guere if 


3 common Anſwer, vis. that he was a ftranger to the 
| Matters in the Bill, and that he hoped the Intereſt 
of the Crown would be taken care of, Ic. 


1 there is any ans bs where only — Perſons are 
Defendants.) 1 0 


In this Caſe the Attorney e che 8 


DR, 


The defendants ( Ku nipe s 3 now moved, 


an the Plaintiff s Bil might be diſmiſſed, and the 9 
1 Injunction diſſolved, and tha they might have the 
eighty- nine Pounds three Shillings and ſix Pence 


(brought into Court by the — paid to them. 


7 * was oppoſed by Mr. Attorney General, who The um. 


BR the ſame time prayed that he might be at Liberty wo wor | 


to withdraw his general Anſwer, and put in another nde 
| Anſwer, inſiſting on the 3 _ of the Anrer, 5 


and to put 


: Crown to this Money. . YL "+..." 


inſiſting on 
the particu- 


2 And per totam Curiam it was granted, and thought _ = 
it would be very unreaſonable to diſmiſs the Plain- © 
uff 's Bill, or diſſolve the Injunction, and to leave him £ 


| f manifeſt 183 has diſcharge the perſonal Eftate, but it halt be firſt Jable. Vide 


2 Vern. 568. Gilb. 73. Prec. in Can. 101. And guere the Caſes of Baddiſt v. 


Lie, 2 Nov. 1732; Bromball v. Wilbraham, at the Rolls, 1734; and Stapleton 


7 — at the Rolls, Fuly 17, 1735, affirmed July 10, 1736, coram Lord 
allet. 


afterwards 


De Term. Pa che, 1731. 

afterwards to be harraſſed at Law by either Party, 
when he had acknowledged the Debt and paid the 
Money into Court, but did not know to which of the 


304 


Parties to pay it to; and now the defendants are 


become in the N ature of Plaintiffs. 


Wem. 35. Quere if the Plaintiff bs any thing more to do, 
when both Anſwers are come in, than to move that 
the Defendants may Gterpicad Derween one a 


. Woodard v. Aftly & al. May 26, 1731. | 


Scandal too late to refer the Bill for Impe 


DE 


wren. PER Curiam, After an Anſwer is come in, it 1 
a Bill for Impertinence; but it 
| AntePl.9r. is never too late to refer for Scandal. 


D E 


Term. S. Michaelis, 


os __ - 


8 


— 


e v. Barrel. Nov. TY 1731. 


. * 


5 BURRELL was outlawed at the Suit of Luſeomb beser 


in a Plea of Debt in the Common Pleas, from un 


| whence a ſpecial Capias utlagatum iſſued, and ſeveral var 
I Lands of the Defendant i in the 3 of Devon were 


ed. 


The dives Og s bel into the Exche- 
quer, a Levari iſſued to the Sheriff, by virtue of 


upon a RE. | 


which he levied the Rents and Profits to the Vue EY 


a luxty Pounds. 


| The Defendant 3 an Order for fix Weeks LY, 
me to plead, and to have Reſtitution of the Money 
| | upon giving Security, which Order was ſerved upon 

| the Sheriff, and which he was willing to comply 


| math, * his Poundage, according | to the Stat, 


N ow upon Motion fr an Attachment 5 the 5 


Sheriff for not obeying the Order, the Queſtion was, 


">. whether | 
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Waker he ſhould not retain his Poundage, or ſh =. 
be left to have it allowed in his Accounts with the A 


Crown. 


And the Court ſeemed 20 of Opinion he ſhould 
detain his Poundage, and pay the Reſidue only to | 
the Petendant, but would not —_ determine 

it in this Mcthod. 


* Bar * & al” V. W. alters. Nov. 6, ; 1 731. E 


- hi Officer ſeiſed two > Cables on board | 
a Ship after ſhe was cleared, and brought them 
Wan on ſhore, being not 
3 Cable, and fo forfeited by the Stat. 5 Gw. i. | 

Cane ref the other he would have brought back again to | 
| or " the Ship, but the Maſter 3 unleh | 


move the 


Action of * could have them both. 


Treo 


be 3 « 5 Ship 1 Ja ght an Adin 1 
Treſpaſs a againſt the Officer for alt fifty thouſand I. - 
Pounds Weight of Ropes and Cordage in B. R. fol | 
this Day moved to remove the Action into this Court, | 
the. Defendant being an Officer of the Revenue, a. 
ing in the Execution of his Office, and the 0 1 
| Cable being — condemned i in this Court. 


reportèd ; one of them was a 


But it not appearing, * that the Action w | 


brought in B. R. for the other Cable *. the Court 
denied the Motion. | 


Brinklow | 


oo "oo 


| due of the Vet. 


= | each Calf in lieu of Calves, | payable on 
| before Eafter : This was | admitted by the Gnu, good. 
I and eſtabliſhed. Ih 5 


Brinklow a v. *— Reltor of 300. 


the Pariſh of Newton Longville in the 
"OE of Buckingham. Nov. 7, 1731. 


BILL was exhibited by the Landholders, Sc. to Bill to eta 
eſtabliſh ſeveral Modus's in the Pariſh of IV ewton ju 


Longoille 1 in the County of B uckingham. 


Firſt, That Tithe Milk ought t to be pail by every Milk. Pay- 


tenth Evening and Morning's Meal in Kind from H, ment of 


Part for the 


i Monday to the ſecond Day of November, to com- Whole is a * 
= Monday Forttight after Eufter Day) and the 


the 'Bvenirig of Hoe Monday ( the —— 


following to Be taken by the Before the Place if 
„ ahl F 5 


ee Gate W d wei upen che Face o it, Non 


IF being only a 5 of Part for the Whole, 


Tf he Tecond was a 1 1 an Half. gen, ; An Half- 


penny for 
can eſday each Calf, 


＋ * Third was a e 1 in FOR of 1 Fire- a 


| wood burnt in their 1 _— which was e - 
| ab admitted and — ER 


The F outth: was an Half. penny, b on he al: 


: day for the Wool of each Sheep dying between Can- Penn for 


each Sheep 


dlemas and Sheer day, which was likewiſe admitted dying, 
and eſtabliſhed. FT. good. 


The Fifth was ED Pence per . payable 88 


| Sheer Day, for the Tithe of Wool of every hundred Ke : 


Sheep {horn in the Pariſh, which were brou ght 1 into every 100 


E after the ſecond Day of 5 buy ==—=— wn of 


— 


De Ferm. S. Michaelis, 1731. 


*» 


As to this it was objected for the Defendant, that 

the Witneſſes differed in their Evidence as to the 

time of Payment, one proving it to be payable about 

Eaſter, the others a few Days after Sheering Day; 
but notwithſtanding this Objection it was eſtabliſhed, 
8 the Defendant having no Proofs in the Cauſe. 


Modus de- Gixthly, Where the Pariſhioner has ten Lambs, the | 
Lambs, tenth is 5: to the Rector on Saint Mark's Day; if | 
nine, the Rector is to have one, and pay the pariſhi- 
oner an Half- penny; if eight, he is to have one, and 
pay the pariſhioner a penny; and when ſeven Lambs, 
the Rector is to have one, and pay the pariſhioner 

three pence Half- penny; but for a leſs Number che 
Rector is to have no Lamb, but is only to have an 
Half- r uu him for each Lamb under ſeven. | 


= This was eſtabliſhed, notwithſianding, it was ob- 
jetted that by the Caſe of Reignolds v. Fi incent a pay- 
ment on Saint Mark's Day was adjudged void. But | 


88 nota, it was proved in this Cauſe that the Parſon had 


a neck ; for when there were ten Lambs, after the | 


3 — had taken two, the Rector was to chooſe 


AE den The the Modus as to gs was alk | 
eſtabliſhed. ; = 3 


Not to en- 1 on 2 dag before Eaſter; and for a = 


8 Hen and Duck reſpectively three Eggs, in lieu of 


. broughtinto Tithe Eggs and Chickens and ducks hatched in the | 


_ pariſh, eſtabliſhed all as above without Trial, the 
defendant no — 3 


Drake 


Drake v. Fophins. Nov. 13, 1731. 391 


NO TA, It was this day declared by the Quid: A bene 
| upon a Motion for a Rehearing in this Cauſe, apc for 
(wherein it was granted, tho _—_ after two Years and 1... « 
been been long halen the de puty upon their Charge and 
diſcharge) That for the 9M no Rehearing Y 

be 1 ao unleſs Application was made for i within 


| fox Months after pronouncing the decree. 


0 
5 - . << wes - 


- P _ *G Bay. Nov. 17, 1 731. EL. 


ROVER | was brought in the Common pleas Trovera . 
3 againſt a Cuftom-houſe Offieer for a Quantity G 
* Xt Tea and other Goods; and in the declaration the | e — | 


: XT plaintiff threw | in a "> Saddle, Our” and 


E 4 — 


„ Now it was 1 by Mr. Solicitor General to re- 
move the Action into this Court, upon an Afﬀidavit 


| that the Tea and other Goods ſeiſed were actually 
condemned, and that the defendant had not iel = 
the great Coat, &c. and they were only thrown in 
E to Live a Colour to = A8ion there; the 1 


=. not be remoned, the Rule was made ablohute, _ | 


4 K — Mibleti 


Be Term. & Michaelis, 1731 309 


after the parties had ter de 


r 


310 De Term. S. Michaelis, 17 31. 


393-  MNiblett v. Daniel. Nov. 18, 1731. 
If mme Cauſe IT was this Day declared in this Cauſe by the 


ſtand 
8 Court, that if a Cauſe is brought to Hearing, and 


—_—— there is an Objection for want of Parties, and the 


Depoſitions Court lets the Cauſe ſtand over with Liberty for the 


, taken be- 


; fore cannot Plaintiff to add a Party; if that Party i is a material 


taken before, cannot be read againſt this Defendant, 


he not being a Party when Iſſue was Joined, and te 


Commiſſion 3 


5 2. Then what Method to 1 FRO they cannot 
85 examine de novo, n Publication was paſſed before. 


: will 21 was allo declared! in 1 n. that for FL fu | 
to beproved ture no Will of a real Eſtate ſhall be * as aa 
- __ ä 5 5 


3 94. Lay 9 * Halpen v. . Hahpes 
| Nov. 24, 1 = 


= bnd him Defendant, and concerned in Intereſt, the Depoſitions 


AFemeCo- <A Feme covert, who had brought a Bill againſt hee | 


vert permit- 


= <2 Huſband by her Prochein Amy, having ſome Suſ- 
= change her picion that the Huſband and the 5 were 


am. in a confederacy, moved to change her Prochein Amy 1 


aqaſter there had been a conſiderable Progreſs in the 


8 cauſe; which the Court at firſt were in ſome doubt 
about, becauſe it would be a Queſtion whether the | 


e ſucceeding Prochein Amy would be liable to the coſts | k 3 
| before his time; but at laſt they ordered that there 


ſhould be a new one named, he entering into a Re- ä 


cogniſance to anſwer the coſts and abide the Order | 
| — | 


= Hearing. 


De Term. S. Michaelis, 1731. a 311 
The Attorney General v. Poppleſtone. 395. 
Dec. 2, 4731. 


O a Trial before the Lord Chief Baron Re 7 One in Exe- 


cution * 


at Weſtminſter, upon an Information * 5 the a Jud 
| Defendant for being concerned in unſhipping, &. au. for- 


3 for 


| contrary to the Stat. 8* Anne, it was objected that being con- 
one Ruſſel had been found Guilty on an Information unſkipping, 


of the fame Nature for the ſame Goods, and was ac- © b no 


Bar to an 


{| tually in execution in the Fleet upon that Judgment ; — 5 
and therefore the Crown could not have a double Sa- > nerd = 
| tisfaRtion, and quoted Moore 553. Mey 62. Cro. Elia. ven fame | 


Id not lie. 


| 480. and inſiſted that 1 in this Caſe an Audit Verela 1 


| The Land- Chief Baron 1 « Defendac 
; might have pleaded this Matter puis darrein Conti- - 


= nuance 3 but however, that Ruſſe/'s being in Execu- ET 


| tion in the Fleet was not a Satisfaction to the Crown ; 


and fo the Defendant went into Evidence, and on 
2 Proof it plainly appeared, that the Witneſs for the 
| Crown was perjured, fo Mr. Attorney General gave 5 

i * and des was a Verdict * the * 


an 


Prohibition 
do the Spiri- 4 
tual Court 


_ refuſed after 
Sentence, 


ture Ages ſhould ha 
no 'Tithes have uſu 
Tithe Wool of his 8 


DE 


Tenn. 8. Hilarii, 


„ 3 


e of pinion, that the 


y been paid; as if a Man 


Head & Us V. Winer. Feb. 1, 1731. 


the Sentence. 


„ene te asm en- 2 o 


— de novo aſſurturi: & aſſartandit, in the Grant 
of Enward the firſt, ſhould be conſtrued to extend | 
only to ſuch Lands as were at that time affarted, or 

intended ſhortly to be fo, and not to ſuch as in fe 8 
pen to be affarted, eſpecially if | 


ELI. in : hs Spiritual Court 1 theſe Words 1 
Moll Winter is a Whore and a common Whore, 
| for Words —_ Plier in a Bawdy-houſe; and there was a Sen- 
tence againſt the defendant for Penance and for 
coſts, and Excommu nication denounced purſuant tc to 


3 TH 


grants ” 
Sheep that he ſhall have ſeven N 
Vears hence, if he had no Sheep at chat time el 1 
Grant it will be void. hoe Hob. 132. RE. © 


* AY | | - | | ; a 
Die Term. &. — 1731. 313 


| |— 


A Probibition was moved for, on a Su ogeſtion 


that the Words were ſpoken in London; but nota, 
upon the Face of the Libel it a appeared, that the 


e 


the Dioceſs of London; fo that though it might 


de in d eg yer it did not follow that it was 
ni the City, as in Truth that Part of the Pariſh 


where the Words were ſpoken is in Mddleſex, and 


therefore it was inſiſted for the Defendant in Prohi- 

dition, that it was too late after Sentence to come for 

a Prohibition; and of that Opinion was the whole 
Court, and diſcharged 


the Rule to fhew Cauſe why = 
a Prohibition ſhould not go. Cited for the Phintilf 


1 2 Vie. 345; 352. | Naw, the were 


Il before Sentence. Cited for the Defendant, dant, Ofey v. 


M hitall, Mich. 1717. 2 Salk, 548. March 73: Stat, 


„ 8.6 9.2 2 Ro. Arr. > L. 1 2. 1 Vent. 


3 w_>_ 243 · 


Poor v. Seymour. Feb. 19, 1731. 555. 


JILL for T ithe FOTO for * depaſtured in in Tie Hers $22 
the Pariſh three or four Months after they had b. „ 


1 "ag ſhorn, and then were removed into another Pa- for Sheep . * 


| riſh, and ſhorn there; and cited for the Plaintiff, the Pariſh, 


. mes and Barker, Paſche 1726, and Dummer and 
Þ Wingfield, 1 FF. & M. (cited there). But per Cu- 


I nan, No Tithe Herbage ſhall be paid for fuch Sheep . 
1 becauſe 1 are Animalia 3 Fog Dk 


2 WE Suinfen | 


314 De Term. & Huli 17 32. 


3 Swinfen V. Digby. Eodem Die. 


_ JN this Cauſe the Court declared, that where Land | 
the Com is © is ſown with Turnips after the Corn is cl 2 


and fed with Sheep ahd barren Cattle, that Tithe 
5 1 ſhall be paid of ſuch Turnips; though it was inſiſted 
wy Tithes, upon for the Defendant, that the Soil in that County 
2 _ (Staffordſbire) was dry and ſandy, and that this Me. | 
thod of Huſbandry improved the Land, fo that the | 
Plaintiff had beriores — of Corn, and had re- 


ceived the Tithe of Lambs and Wool of the Sheep 1 


ſo fed, before: But the Court over-ruled this De- | 


| fence, and aid it amounted t to a Von decimands, o | 


DE 


- 7 Receivers General of the Duties on Houſes for the thereof, 
. County of York, & al' ; and upon the 2oth and 21ſt 


„ TAS, 3 BS. RR. 5 AE Ae. 


Term. Paſchæ, 


Rex v. 1. 2 Ne 22, 1732. 


HOMAS 11 Charles 1 22 were conflituted 0 


- 3 Days of Fanuary 1717, they, together with Hutch- 


* | 


1 #ſon as their Surety, entered into the uſual Bond for 
FF te faithful Diſcharge of their Truſt. 


-Dpon the firſt of * = 2 Wilkin- 


fon died, but Charles continued to act, and received | . 
ſeveral Sums of Money, although the Commiſſion 


being joint, the Authority, as was inſiſted, determi- 


3 | ned oy” the Death of Tann. 


In 172 45 H urchin TO _— a was un 


= to continue any longer Security; whereupon 
Cbarles Wilkinſon applied to the Lords of the Trea- 
fury, and upon fuch A the Bond i in 1717 
was delivered up. 5 


— 


3100 —_ 


De Term. Paſche, A - 32. 


into a new Bond with new Sureties for duly account- 


* 


Upon = 2 3th of January 1724, e St 


ing to the 28th of November 1724. Nota, The Con- 
dition recited that Charles Willinſon was conſtituted 


Receiver General, whereas he had no new Conant 


ſion, but har ip 1777 only. 


Afterwards Chorks 1 ilkinſor pelle bis Accounts | 5 
to Lady-day 1724, and had. his _—_ for each Year | 


to that time. 


He n W 3 in A for the | 
Years 1725 and 1726, and was then removed from | 


being Receiver, and yp qo was obtained 


againſt = 
| him and his Sureties on the E 18 * 28th of Je. | 


wu 1724. 


| Charles Wilkinſon, « 
the 


_ ves wes 
| the Daughter of Mn. Fe 
ſeſſion upon 


that he was 


Stat. 13 Elis. cap. 4 


Lib. 11. FT 5 


ditor Curl. 
1 Mod. 187. 


Lib. 11. Eal this Extent; firſt, Becauſe 1 it is not a Caſe within the 3 


of Devon. 
Stat. 13 


For the Defendant we now moved to diſcharge 


"= Mod. Rex v. Alſton. 2 Vern. 389. Moor 646. Vide bon Conſtruction del 


* Lib. 8. Sir Ger. Fleetwood. Hard. 226. 


* f n f "Oy | 


| Statute. 


on the 3d of Apen 1723 | 
2 of his Sow Ardrew with | 
Nop, ſettled an Eftate in l- 
the ſaid Andrew, Mr. Attorney General, 
in — 1 over- reach this Settlement, obtained am | 
Order for an immediate Extent againſt Charles W/il- | 
 kinſon and his Eſtate, to extend to all Lands and Te- 
nements which the ſame Charles Iii illinſom had on the | 
A2 20th Day of January 1717, being the time when he | 
Wes became accountable to the Crown, upon a Sug- | 
7 greatly in Arrear fon the Years | 
. 1725 and 1726; and accordin gly an Extent was made 
out, reciting that Charles Wilkinſon was accountable | 
. fo the 2oth of January 1717, hang, it on. the 


—_— 


— 
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| | Statute, he not remaining an Accountant within the 
Meaning thereof, ſince the Commiſſion, which was 


joint, determined by the Death of Thomas Wilkinſon 
| | in the Year 1718. 


* 4 Becauſe FA ought to go no further back 
| chan Lauy-day 1724, to which time Charles 2 illin- 
| I for had pafſed his Accounts, and obtained his Quiet 
- | andif this Method was to prevail, it would be of 


dangerous Conſequence. to 6 and render 
9 s of no Effect. 


; The Dice now os to determine a 
Point _ a Ms, but ordered the Defendant to 
7 plead. 


| The R r leaded this 1 
| to which Mr. Attorney General 1 and upon 
| the 23d of May 1737, the Court after ſolemn Argu- 


ment were unanimouſly of * and gave Judg: 3 
9 e ee e, „ 


r 


ERLALAC. © v ES ER I 3» 


4.0 I, 


5 Bebe, in 
what Caſe 


= it ſhall iſſue, 


— ſpondent in London, for that Sum, payable to the | 
commiſſioners of Exciſe, Value received of Bait, 5 


ker v. — E xecutor ” Eid. 


D E 


Term. 8. ITnnnitatis 


1732. 


June Io, 1732. 


r 


URGISS, a collector of the Exciſe at © Meer 
paid to Abraham Ward one hundred and e eight 
two Pounds of the King's Money; Ward drew three 


Bills of Exchange upon Michael Ferwick his corre- | 


£5 * the * $ Money. 


l accepted the Bills, but did not pay ; th em, - 


: and they were > returned proteſted. | 


15 1 and after his W one of the T 2 


men of the Exciſe Office made Affidavit of theſe | 
|  - Facts, that the Bills were underwrote accepted (not | 
 faying by whom)-—that they are ſtill due (not ſaying | 
to whom that Fenwick died in bad circumſtances | 


_ (which was too general and uncertain)---and that 


the King was in Danger of loling his Money From ] 


Fenwick. 


Upon 


De Term. S. Tantal, 1 732. 2. 


— 


Upon N Aﬀidavit a Commiſſion iſſued, reci- 
ting this Matter, to 88 if theſe Bills were ac- 
cepted by Ferwick. =o 


An Inquiſition was taken upon this Com miſſion, 


which finds the Matters aforeſaid, and upon that a 


£2 Seire facias iſſued againſt the Executor of Fenwick. . 


| We now moved in Behalf of the Executor to ſet 
aide the Commiſſion, I nquiſition and Scire facias. 


= 


Firſt, Upon the Uncertainty of the Affidavit, 


| amy was over- ruled. 


| Secondly, TP hat no Commiſſion * to tn i- 


|. which is not purſuant to the old Rules; and there 
I ought to be the ſame Certainty, or a greater, to 
ground a Commiſſion than an Extent; but this Ob- 


T - Ivy in this Caſe, becauſe Fenwick only accepted 
| the Bills, and it did not appear that one Farthing of 
i the King's Money ever came to his Hands; A N 
2 3 therefore the Crown ought to have taken'a Remedy 


3B Ward; beſides, Commiſſions themſelves are 
but £ late Invention, and there is no Inftance where D 


8 they have iſſued in a Caſe of this Nature. 


| Thirdly, That a commiſſion cannot iſſue aſter * | 
* Party s Deceaſe, no more than a Diem clauſit extre- 


mum can iſſue where there 1 1s no Debt — Record . 


5 before the Party s Death. 


But the Court td to 1 cheſe laſt Mat- e 


2 ters upon Motion, and put us to plead or demur. 


Iota, Another Sei cire facias againſt K night was Scire facias 


3 4 juaſhed per totam Curiam, it being made returnable 


| che 18th of May, which happened to be Aſcenſion 


returnable - 
on Aſcen- 
ſion Day, 

quaſhed. 
Day, which by Act of Parliament is Dies non juri- 


— - _; ; fo that the Defendant had no Day in Court. 
* 


WK 


 _ 


S + „ 


402. *. 0 —_ v. - Ns & af 


1 Term. 8. Michaelis 4 


Oct. 3 7 we 
Motion to ' BIL x was exhibited. for a diſcovery * gl. 
Wine N facdion for a Fraud and Breach of Truft in the | - 
Hale, b. defendants in the Eaft-Indies : The Bill was filed inn 


— Mic haelmas Term, 1731 all the defendants (who . 
Funes were Supercargoes and Writers) but one, had an- 
= —_ fwered ; but nota, the princip pal defendant came over 


me e but in July laſt, (o he could not be ſerved with r- 
da i ceſi to appear till then, which Proceſs was return- | 


on that Day. 


The Eaft-India Ships being obliged to go out cs = > 
= 1 End of this Month, it was moved in Behalf of | 
the company, that two of their captains, who were 

| ſworn to be material Witneſſes, and not likely to re- 
turn in leſs time than eighteen Months, might be 
examined De bene eſſe, ſaving Juſt Exceptions, which 
was alledged to be often dane in Chancery, though 
there was no Precedent for it in this Court, but only 


where Witneſſes are aged or lick. 


> i his 


rr Dep. © of this Term, and * —_— : 


it would be 


De Term. 8 . T7 73 2. 


This was debated by ſeven Counſel of a Side, and 
the Motion was refuſed per totam Curiam; what they 


| principally went upon was, that if there was a Ne- 
| celſfity of examining 
ſity of the Plaintiff's own creating; for it appears 
they are as Servants to the Company, and they might 


theſe Witneſſes, it was a Neceſ- 


have employed other Ships and Captains: 2dly, That 
putting a great Difficulty upon the De- 


fendants, ſince theſe Witneſſes are to go ſo ſqon; for 

though Naiſþ might croſs examine 

yet it is impoſſible he ſhould get Interrogatories 

| pared (conſidering the many Charges in the Bill 
within the time, though the Pi * 

133 * 


chin v. Wrenn & al. p a. 26, x7 32. 


E umberland for Tithes, 


321 


(having 3 


403. 


5 Bu by the Vicar of geen the County Nee 
: ws: | nal Cauſe 


ted to be 5 


5 The Defendants inſiſted on a 4 * of == read 
Payment of Tithe Wool of the elder Sheep, by weigh- tecauſe 


ing the Wool and delivering the tenth Part without fu Point in 7 : 


Fraud to the Vicar, abſque Viſu & Tati; but this 
| vas over-ruled on the Author in Hob. 107. 5 


They all inſiſted on a Modus i in lieu of 1 5 
| and the Wool of Lambs the firſt Clipping, when 


— Cant 


they are called Hog Sheep, vis. eleven Pence for 


every tenth Lamb, * fo i in — for a les | 
: Number, 


1 They alſo 3 a Croſs Bil to eſtabliſh this 
| Modus, but varied from that in the Anſwer, that 
| whereas there 1 it was ſaid, © and /o in Proportion, we” 


4 N — _— 


in the 
— 


- The Biſbep of 


322 De Tm 8 Michaelis, 1732. 
= Fact not being true, here the Proportion for ck 


under ten was ſet out, as for nine Lambs nine Pence 


Half- penny, Sc. 


The Plaintiff examined no Witneſſes in the croſs 
Cauſe, but obtained an Order that the 


Cauſe offered to read the Depoſitions in the 


was diſmiſſed with coſts. 


E v. 
Nov. 16, 1732. . 


8 . JF a Bill ; is * for * to ſet forth 
- Lands, the 3 of which the Plaintiff doth Þ} 
N wha Cale not Choy + ; and if the Defendant doth not admit the | 
all not be Plaintiff's Title, but denies that he has any Lands in 


for 2 an Iſſue. 


Depoſitions in 


the original Cauſe ſhould be uſed in the croſs Cauſe. | 
Now upon the Hearing, the Plaintiff in the croſs g 


Cauſe; but it was objected, that the Modus in the 
croſs Cauſe was a different Modus from that in the | 
Anſwer to the original Bill, and therefore was not in 
 Iflue on that Examination; and of that Opinion was | 

| the whole Court; fo the Plaintiff had a Decree for | 
an Account in e and . * 


his Poſſeſſion belonging to the Plaintiff, in ſuch caſe | 
a Court of Equity will not grant a commiſſion, be- 
| cauſe that would be admitting the Plaintiff's Title in | 
general, though the particular Lands were not known. | 
Indeed if the Plaintiff's Title was admitted by the De- 
fendant, and the diſpute was only about the particu- 
lar Lands, there a commiſſion would be proper; and | 
in the preſent caſe the Title being denied, the Bill 
was diſmiſſed by three Barons contra Comyns, who was 


Holliday 


W e Ld hd 


— 
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Holliday v. Nagl. Nov. 17, 1732. 4s 


BILL was preferred for a diſcovery of the De- An r 
fendant's T ile, and for an Account of the Rents beamended. 


for che 
Plaintiff's 


|| and Profits of the Eftate. 5 OO whereitwas 
3 The defendant in his Anſwer faid, that he . Benefit, and 


pur- the Defen- 


chaſed the Eftate in the Year 1676, and had conti- dant being 
I nued in Poſſeſſion ever ſince, and received the Rents . 
I éand Profits thereof; upon Recollection the defendant 
| diſcovered, that by Agreement on the Purchaſe the 
I Vendor and his Wife were to continue in Poſſeſſion, 
aud receive the Rents and Profits during their Lives, 
{| which they did until the Year 1690, and the defen- 
dant hath ever fince: Upon Motion the Court gave 
| Leave for the defendant to amend his Anſwer in this 


I Parton it _ rather for the Plaintiff's  Beneſs, = 


Ker Me . ard, Eodem is. 406. -- 


5 N Extent iſſued * Abraham Ward at the Return to. 
1] £ guit of Carter the Receiver General of the Land moles af 
| Tax for the — of OP teſted the 26th . _ 


1 Extent iſſued. 7; _ fr W ** at 


Il the Suit of Burgiſs collector of the Exciſe, teſted the 
- | : 28th of April, which was delivered to the Sheriff of 
Norfolk the 29th, and the other was delivered to him 
the firſt of Moy. 


Inq — Gans were * on both upon the a 


of = zy, and the ſame Jury found Effects of Ward to 


the Value of two hundred Pounds, and to each In- 
qu iſition 


to him to ſell thafs Goods ; he, 5 
Returns he was r be charged with * theſe 


324 
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quiſition annexed the like Schedule ; and the Serif [ 
returned on both the Inquiſitions, that he had ſeiſed 
theſe Goods to the Value of two hundred Pounds, in 

PANS Domini Regis. 


Upon which, two Venditioni TX. s 2 directe 
t by theſe 


Sums, now moved Court — he might either 
have Liberty to amend his Returns to the Inquiſi- 


| tions, or that he might not be obliged to obey the 


Venditioni 


Preference of their Extents. 


common Return 


- ſuch Return to the Venditioni ea Ponas 
Sn Laws (which ſeems hard.) And 


Ds os n be abi iis 6 
nnen . 


— 1 1 apprehend that the Me of Ped ad = 
Perjuries not extending to the Crown Proceſs, the | 

Sheriff ought to have taken an Inquiſition on that 
Extent which bore Lahe firſt, firſt, and to have made the | * 

upon ales. vix. that he had feifſed | 


found in manus Re 


te Money git; and the ſame being 
found by the ſecond Inquiſition, to have — 


upon zhat, that the ſame was ſeiſed by virtue of the 


fuſt Inquiſition, and then * would not have been | 
ö liable. Eos. 


until the Parties, for whoſe Bene- | 
| flits the Extents iſſued, had — the "IEF 


3 


E 


* x Lady Churlun v. Sir Blunden Charkn. 407 5 
'T o Chief W Re eynolds 3 it as tis There an 


= Nm decimando againſt a lay Rector, any more than 3 


| intitled to Tithes of common Right; and that it was any more 
| fufficient for a Lay Rector to ſet forth in a Bill, that chanagainſ 

| he was ſeiſed of the Impropriate Rectory; and if he Rector. 8 
| made out his Title to that, it would be ſufficient. 
| without putting him to the Proof of having received 
| Tithes; and to this Opinion Baron Comyns ſeemed to 
I aſſent; but nora, he diſtinguiſhed between one who 

1] & up a Title to the ReBary, and one who intitled 

| himſelf only to the Tithes, or any Species of Tithes, 

{| within a Pariſh; for in this laſt Caſe the Plaintiff 
{| ſhall be held to ftrit Proof, not only of his Title, 


Tem. 8. Hilarii, 


0732. 


At Serjeants Inn, Feb. 20, 1732. | 


Opinion, that there e be no Preſcription in es in 


e gh - 


againſt a Spiritual Rector, and that they were equally fang 
ay r, 


a Spiritual 


but alſo of the Perception oF all-the Tithes he ſets up 


| a Title to; and in this preſent Caſe, the plaintiff ha- 
| ving ſet forth a Title in Sir Francis Char lion (under 


4 9 whom 


— — mm nom a 


whom ſhe claimed) to all the Tithes in the pariſh of | 
Lucford (except fuch ſmall Tithes as the Vicar uſually | 
received) and not to the Rectory; and the Defen- 
dant denying the plaintiff's Title to Tithe Herbage, | 
and the plaintiff not being able to prove any Her- | 
bage Tithe ever paid, though ſhe attempted to prove | 
an Unity of poſſeſſion for above ſeventy Years, yet 
the Bill was difrgifled. 5 1 : 


- DE | | 


= the Dean and Chapter of Norwic 
| the great Tithes, and conſequently to Tithe of Hay, Vie ha 5 
| unleſs the Vicar could ſhew that he had uſually re- received f. 
| ceived Tithe Hay; but the Dean and Chapter having 
| faid in their Anſwer, that the Vicars had been inti- 
| tled to all Tithe, except Corn and Grain, the Court 
I thought this ſufficient Evidence to ſupport the Vicar's 
| Right to Hay, without putting him to farther proof 
"FF & having received it; and decreed . 


2 


Term. Paſchæ, 


; 17255 


D v. Barduell '& at, CF 2 contra. 
WG April 16, 1733. 


mall Tithes. 


7 he Defendant inſiſted (i _ ** things) that D 
was intitled to all though th 


. 
vicAR prefers his Bill for Tithe he Ha, and al Avis 7 


. Day of Pay- 
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D E 
Term. 8 Iunnitatis, 


1733. 


409. . Gith a v. . Gudnan Ga ”. Jane In, 1733 1 


Modus of 


for 
1 


MILL r Tithes by the Vicar of Haufe, in 
the County of WOE: 8 


; The Defendants inſiſted « on a Modus of four. pence — 
for the Milk of each Cow, and fix Shillings and eight 
pence for every tenth Calf, for the Tithe of all Calves 


Mora, No Day was alledged i in the Anſwer, which, 


according to former precedents, ſeemed to be a fatal 
Objection; yet per totam Curiam, the Defendant was 


permitted to prove the Day by Depoſitions; ; and 


| thereupon the Court directed an Iſſue to try the fame, : 
RED with 7 to indorſe the Tn. 


. Where the 


. de, The PRE? Chief 8 * chi Diſtinction, 
ment of 2 that in an Anſwer the Day might be ſupplied by the 


| minted in n Evidence, ſo as to be a Foundation for the Court to 


_ it direct an Iſſue; but in a Croſs Bill to eſtabliſh a Mo- 
| rf dus, a Day muſt be expreſſly alledged. 


by Evi- 
dence; aliter if omitted in a a Bill to eſtabliſh A Modus. | 


7 


tion that it was not ſai 


Be Term. S. Trinitatis, 17 33- 


_329 


— — — = - 


Wo ota, It was objected, n the ſix Shillings and Modus of 


that any thing was payable if there were leſs than ten 


| eight Pence was too rank; and it was not alledged, one Calf in 


ten, and not 
faid, and fo 


Calves; both which ſeemed material Objections: But !e6 in Pro- 


the Court thought a Verdict might make it good. 


May the 2oth, 1734, this Cauſe came on 
upon the Return of the Po/ea; the Jury und d the 
{| Ive for the Modus for the Milk, and that the Mo- 


that, the Bill was 


portion, if 
under ten, 
bad. 


dus of four Pence was payable at Eafter; fo as to 
YN bras with Coſts both at Law 2 
* as to ſo much. - 


4a As to the other Modus for Calves, the Fury found 
it, but no Day when payable ; but upon the Objec- ” 


d, © and fo in Pro 


| «© there be a leſs Number than ten;“ and the fury 


3 an is ln 7 ther bo ere fn ld 


have made any Difference) the Defendant was decreed 
do account for Tithe Calves, but no Coſts were al- 


I lowed on either Side at Law as to this Modus, the 
Fal being for the Defendant, the Lam for the Plain- 
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* 


D E 


1733. 


410 Oln, v. Suu Nov. * 173 3. 


Term. S. Michaelis, 


0 \HIS Day this Court made a gen Order, 5 
That when Publication was paſſed, and the 


2 de- Depoſitions delivered out to be copied, they would 


| Publication in no Caſe enlarge Publication, or * * of | 


can never be 


Toll and 
miſſed, as 


FF enlarged. 2 any 1 more Witneſſes 


411. The Town of Nottingham v. Le cod. 
1 3 EFodem Die. 1 


Bill for m 


Account of 


Relief diſ- 


TOY ſets forth that they were a 1 by pre- 
ſcription, that they were incorporated by the! 
Charter E Henry the Sixth, by the Name of Mayor 
_ and Burgeſſcs,—that King Jule by Charter confirmed | 
all their ancient Gen and Privileges, reſerving a | 
Rent of fifty-two Pounds per Annum, that Time out | 
of Mind they were Lords of the Manor, and as ſuch, | 

Time out of Mind, intitled to a Toll of two Pence b 

per Ton for all Goods navigated on the River Trent | 
within the Manor ; that the Detendant carried fuch | 


a Quan- | 


De Term. &. " Mihadks, 1733. 
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a - Gy of Goods ; and therefore the Bill was for 
| a Diſcovery, Account and Relief. 


The Defendant denials to the Account and Re- 


lief, for that this was properly determinable at Law 
by Action or Diſtreſs, and the rather, for that it did 


bet appear by the Bill, that the Plaintiffs had aſcer- 
| tained — Title at Law. 


Now, upon arguing this P the Plaintiffs 


Counſel inſiſted, firſt, That this was in the Nature 
1 of a Bill of Peace; to this it was anſwered, that this 
. | is not like a Suit againſt the Inhabitants of a Vill, or 
| Tenants of a Manor, who may be all bound by one 
| Decree; but the Defendant here is a ſtranger, and a 


| decree — him could be of no *, againft 


3 any other. 


en the Plaintiffs Ci N * 1 
being a Fee- farm Rent reſerved by King Johns Char- 


ſeveral Caſes in H ardreſs, about Suit to the King's 


1 Mills, were cited, where it is ſaid, the Fee-farmer 
I ſhall have the Prerogative to ſue as as King could : 


3 ter, this was a Prerogative Caſe, and to ſupport this 


But it was anſwered per Curiam, that thoſe Caſes are i 


1 | the demurrer was allowed. 


' Rex v. The 838 Oe. of Chelſea 


Water-works. Nov. 1 3, 17 3 3. 


not applicable to this; for the Fee- farm here does e 
_ | not appear to be reſerved out of the Toll, for King 
John's Charter did not grant it, but only confirmed 
| what the Plaintiffs had before; ſo Per totam Curian, 


0 


A”. Extent iſſued * REI ; an Inquiſition 
taken thereon finds Negus indebted to & parrow. 
MN 1 


332 De Term. S. — „ 


ous being dead, a Scire facias iſſued to the She. 
riff *. 2 iddleſex to warn the Executors, Adminiſtra- 
tors and Occupiers of the Goods, Tc. of Wegus to 


appear. 
To this the Sheriff returned, that Neg r had no 


and Company of Chelſea Water-works occupied and | 
poſſeſſed ſeveral of the Goods and Effects of Nu.. 


They come in, and crave Oyer of the Extent, In- ] 


Executors or Adminiſtrators, but that on Governor | 


quiſition and Scire facias, and plead that they were | 


pot Occupiers of any of the Goods of _ A 
— bor ponuns fe fuper Patriam, Oc. 1 


* this the Attorney Oitieral demanred,. for that 
ought not to have concluded to the Country, 1 


e t to have concluded with the g : 
Oe 3 hoc ſunt parati verificare ; - this is no 
Anſwer to the hq but only to the Return. of the 


Ry: General and them. 


oy And for this Reaſon Judgment was gion fey cn * 
eu cen pro Rege. DM 


— Morgen v. 2 bee | 3 TX3S- Y 


mage n B. L by an Infant, who ſues by his 2 as; 17; 4 
Prachan the Bill was diſmiſſed for want of Preſecution, | 
Foy ca but before the Coſts were taxed the Infant died; it 


Aver- | 


Sheriff; ſo that here is no RS between the | 


of Proſecu- Was admitted, that by the death of the Prochein Amy | 


5 Col rcloft the Coſts molt have been loft, and fo they are by | 


- — the death of the Infant before Coſts taxed, ber Opin” | 
te bers totius Curiæ. 


taxed. A 


_ Plaintiff: as | Leſſee of Mr. Blagrave, Impro- Bill for | 


- 1 mY = r 
f ö 2 * ww. 


| that the Defendant had not given Notice, and d prayed a. Coombe, 


DE 


Term, S. H avi, 


* 


Bever v. Sal Jan. 28, 17 33. 474 


Tithes, and 
lays a Cuſ- 


riator of S:rafeld Mortimer in the County of 


1 Berks, brought his Bill for Tithes of Wheat, Barley, tom for the' 
Ce. and Er forth, that by Cuſtom in that Pariſh all u gr.. 

| tetled to the Tathes, of ſetting forth their Tithes, or Tithes, or 

| here was forme other Cuſtom of the like Nature, and fen, ß : 


Occupiers ought to give Notice to the Perſon in- CC 


ting out 


an Account. | FD 5 1 E 
1 * Pg * | 


defendant, firſt, That it was unreaſonable the Occu- 


pier ſhould be obliged to give Notice to the Perſon 


mtitled to the Tithes, for he might live an hundred Le 
Miles out of the Pariſh. 5 


Ha Carter and C omyns thought there was ſome- 


thing in this Objection; 1 the Lord Chief Ba- 
ron thought this well enough, for Notice to the Ser- 
| vant would be good Notice | in that Caſe. 


+ a. The 


W 
of Seiſure ſo 
mended, as 
to make a 


De Term. S. Hilarii, 1732. 


The ſecond Objection was, that it was too uncer- 
tain, © or ſome other Cuſtom of the like Mature; to 
which it was anſwered, that this Bill was not to eſta- 
bliſh a Cuſtom, but only for an Account, and the 
Cuſtom was only alledged as an Inducement to that 
Demand; though in the firſt Caſe greater Certainty 

was required, becauſe it is to be the Foundation of 
= which is generally directed before a Court 1 
| of Hy eſtabliſhes a Cuſtom. 


lk & Aa — 2 — 


But per totam n this i is a 1 11 Objedtion to 
the Cuſtom, and that being the Foundation of the 
Plaintiff's Demand, we cannot decree an Account | 
Vuithout firſt eſtabliſhing the Cuſtom ; and the 1 


| was Gimifſed with Colts. 


45. Brooke 1 tom v. . Do. Jan. 29, 173 3. 


TP 0 N a Motion to diſchwoe an Order made at 


the ſide Bar for mending an Information of 


ne - the Information at firſt was for im 


Brandy and Num in Caſks not containing fixty Gal- | 
lons at leaſt; the Amendment was as to * Rum, to 
make it in Caſks not containing twenty Gallons; | | 
which, as was objected, was making a new Offence; | 
8 Brandy imported in Caſks under ſixty Gallons > B 
forfeited by the Stat, 4* & 5*® W. & M. cap. 5./.8. | 


but Rum in Caſks under twenty Gallons, - « Stat.. 


Geo. 1. cap. 1 1. /. 2. which is a different Offence || 


Es 2 what was firſt charged. 


But nora, though the Court e that a new | 
Offence could not be created by an Amendment, yet 
they thought that this was only a Miſtake, and made 
the Rule abſolute. Reed mirum / 1 

Blacket | 


| the Plaintiff pay coſts, though it was agreed by the and has and has «hi 


— TREES: 
De Term. S. — — 


— — 


Blacket v. Middleton. Eodem Die. 416. 


FT HE Court was moved for Leave to amend a Bill OneDefen- 
by ſtriking out a Defendant's Name (who with 


| never Cre with Proceſs, but voluntarily appeared ** ſerved with 


anſwered) without Coſts ; but the Court would make — £ 


counſe] at the Bar, that there ought to be no coſts Colt, 


E 2 in this * N * | 


his Name. 


Smith v. Morgan. Jan. 31, 17 5 3. 47. 


1 A BILL was pe l for twelve or 88 diffe- Bil 2 or 13. | 


rent ſorts K Tithes, and the Plaintiff did not Tubes and 


I abridge his Demand by his Replication: Upon the 5 


may but 


. | Hearing it was 8 to an Account, but coſts one Species 


ue, 


: were reſerved generally till che Report came in. r pF 


| 8-0 


Nc ow upon 7 — Report it appeared his Defendant cation, yet 


| was indebted to the Plaintiff for one Species of Tithes — 
only (vix. Wood) forty Pounds, but not for any of Cate gene- 
the 8 Tithes demanded by the Bill; and therefore 
it was inſiſted for the Defendant, that the Plaintiff 
| ſhould have his coſts only quoad the Wood, which 
| was reported for him, but that he ought to pay coſts = 
for all the others demanded, and which he had not | 
1 _ 


rally. 


N via, T his fn very * „the plaintiſr 
not having abridged his Demand by his Replication, 


but having put the Defendant to the Trouble and 


Expence of entering upon Proof of the other Matters. 


But the Court (too nad decreed coſts generally to 
the Plaintiff, Z = 


M. ertins 


336 ; De Term. S. Hilarii, 25 


—ͤ— — 


418. Mertins v. Bennett. Feb. 10, 1733. 
A Deed MAN u pon the Marriage of his Son makes a 8 et. 
= e bait © on him by Articles, and covenants that 


by the Son he would make him worth full four _—_ Pounds 


ther, on the over and above all his Debts, r. ſame 


—_— ex- Morning the Settlement was executed, * got his Son | 


ecuting Bis to execute a Deed Poll to covenant to contribute one 


I Sextlernent, hundred and twenty Pounds towards the Repair of a 
e up- 


on the Cir- Houſe and Ditches which lay within Dagenhim Le- | 


: Weg mm vel; this Deed Poll was drawn by the fame perſon 
Only. who drew the Settlement, and he ſwore that the Son 
executed it with a { ingneſs, that he 
believed that the Father of the intended Wife, and 
the Truſtees (who all ſwore the ſame) knew ndthing 1 
of it; and upon this circumſtance of Secreſy only, 


(_—_ TY 


. any p roof of Threats or Reſtraint by the E 


Father on = Son, this Deed poll (upon a Bill pre-. 

ferred by the Son againſt the Executor of the Father) + 
was ſet afide, as being in Fraud of the Marriage | 

= Agreement. By Carter, Comyns and Thompſon Baron | 


| (only in Court) though it was proved for the defen- 
— chat the Son had paid this one hundred and | 
. unds at three ſeveral payments, about five 


. 2 er the Settlement, and about five Vears de- 
. fore his Fathers death, and yet had made no com- : 
Plaint of it "ill two Years after his Filter $ death. © 2 


| a al * bh AS 4 


50 * 


* 


8 L. was Dep 


c 2 eg an, 


diſc 


D E. 


Term. Paſche, 
1734s 


—_——— 


Rex v. Loy. May 17. 173. 49 


Deputy Poſt-maſter, and lems in- Extent a 
— to the e Crown; an Extent "TY 


1 45 1 3 11 BD t. . 8 Mes; 1 2 | 


der the Commiſſion obtained an Order, that -_=_ _ 
Payment of what was due upon his Bond, the Extent 
x 3 — — 


Motion to this Order i it ap- 
——_ by Aﬀfdavit, that Lacy bad promiſed alſo to 


"Now ur 


harge a Debt due from his Father (who was alſo 
Poſt- maſter, and is fince dead) to the Crown, 


mt for which a Diem Claufit extremum had iffued; 
and therefore that the Aſſignees 
Place of Lacy) ought not to have the Benefit of this 
= Wears unleſs they would 


(who ftood in = 


pay both Debts purſuant to 
s Promiſe; and of this Opinion was 7 * whole 


| | Cant; 40d would hare e the Order, fur 


the Anga ſubmitted to pay che Whole. — 
— 8 D E 


DE 


Term. 8˖. Trinitatis, 
17 73 4 


—_—— 


| 420, . Strudwich \ v. a an infant. 
33 June 29, 1734. 


taken to an - real Aﬀets, in the Hands of the Heir (the D- 
Pues An- fendant) to anſwer a Bond Debt of the Mother whilſt | 
tr, fole, and given above twenty Years ago, and on 


5 I by het which, as | Charged in the Bill, no . 


"IT ay ane de paid, 


comes of 


Anſwer by his Guardian, but it was not full, there- 
fore the Plaintiff took Exceptions to the Anſwer, , 


ILL for a Diſcovery of tank. to make this I 


The Defendant, who was an * put in * = 


which coming on this Day to be argued, it was ob- 1 


e = for the defendant, that no Exception could be 


taken to an Inſant's Anſwer, by which he could not 1 


be concluded, and might 3 it when he came of 


Age; and a Caſe was cited in Chancery, Hil. 1733, 
Coram Lord Talbot, inter Gibſon and Cole an Infant and 
ber Mother, who were both Executrixes of the Teſta- 
tor, and had both joined in the Probate of the Will; 

- and the Plaintiff 2 charged chat a Book was 


come 


De Term. F. mani 1734. : 


* * . * 
. Fo — 
90 
1 0 
"FP 


come to the Hands of the defendant, whereby 
would appear there was a conſiderable debt due om 


the Teſtator to the Plaintiff; the Infant (about twenty 


Years of Age) put in a ſhort Anſwer, to which the 
Plaintiff took Exceptions, the Matter being fully and 


ſolemnly debated coram Lord Chancellor Talbot, he 


was clearly of Opinion no Exception could be put in 


to an Infant defendant's Anſwer, and the, Exceptions 


1 were diſcharged; and upon the Authority of this 
Caſe and the Reaſon of the = the Exceptions 


were — in the preſent Caſe. 


Lord Maſham v. 2 0 4. 
July 10, 1734. 


"HIS is the Court gave their Opinions, and A legal = 
bree Barons contra Baron Thompſon were clearly die. 
> Py Opinion, that where a Man deviſes a real Eſtate 
Ito two Truſtees and their Heirs, to be ſold for pay- 
| ment of debts, &c. and makes thoſe two Truſtees 
and a third Perſon his Executors, that the Lands, 
when fold, ſhall be ga), and not equitable Aſſets. 


Vide 1 Chan. Ca. 32. 2 Chan. Ca. 54. 2 Vern. 133, 


281. 1 Noll. Abr. 920 Prec. in Canc. 127, 136. 
| Lib. , 98. Mey 69. Laich 187. Dyer 264, 405. 
and Lord North's Caſe of Bluck Uſver of the * co- 


5 7am Lord 3 Cane. YT Ame. 


T 


427. 


4 5 1 * F FF. 
14S 2 * 8 
- : A ; 


Vie Pl. 


"> 


DE 


Term: S. Michaelis, 


1734 


133 1 3 


75 


1 art 


| The plaintiffs by their Bill laid their Madue's to be 
i wi every tenth Lamb, payable on Monday next after | 


 Midſummer-day after the Lambs fallen, * ſuch as * I 
were not alive on Midfummer-day, in lieu of Lambs | 
and he Wold of ſuch Lambs which were called * AY 


cheep. 
'The Ant in his Anſwer ä there were | 


T7 ſuch Modus payable as in the Bill for Lambs only, 
but | 


422. n 6 #4 v. GO Yi 
_ Croſthivaite in Cumberland. Ot. 31, | 


Vicar of | 


i, by the Obits wank Over dien of Lande i 
7 2 Pariſh of Gaben in the County of Cu- 3 
F257 to eſtabliſh Modas's ; r * 


Sram but thete was no * 
Pane 05 the Mala, only as to the Sums paya- | 
Ws ſo that they were in Effect the fame as to the - 3 

* dint in difpute db, which was this: 8 * 


De ; ng S. Michaels, 1734. 


but not for the WW ol: and moſt of the Witne incl. 
greed with the Bill, as the Defendant did, except 


x" 
the being paid for the Wool. 


The Plaintiffs had but one or two Witneſſes to 


3 prove (and in the Paaiſh at large only) that the Mo- 


dus was for Lambs alive on Miqſummer-day; all the 
reſt of their Witneſſes proved that it was for ſuch as 


were alive on the Monday next after Midſummer-day; „ 
| which varied from the Bill, and therefore the Defen-. 


I gant objected, that the Plaintiffs had not proved the 


Modus as laid in the Bill; but the Defendant having 

| admitted, and his Witneſſes agreeing with the Bill, 

but differing only as to the Extent of it, the Comet 

| thought here was a ſufficient Ground to grant an Ifſue 
do try the Modus's, with Liberty for the Judge to in- 

I dorſe the Poftea, which they „ ed. 


| January 173 55 1 Compns was made one ---- 
the Judges of the Common Pleas, and Fil- 
liam Fur teſcue Eſq; Attorney General to the 
Prince of Wales, was appointed oi one e of the Ba- 
rons of the — e > | 


* 
3 1 | ® 
* * 3 a K . N N 
: | 34 ” : 


DE 


Term. 8. Hilari, 


1738. 


423. At Serjeants Inn in Chancery Lane. 20 
- er v. Willams. | Feb. 19, 1735. 


ne Þ fign this Leaſe to a third Perſon (a Friend of | 


: O0 Joint Purchaſors of a Sails fs Years of. 


th Hare © one of the Jointenants, and with the Conſent of the | 
other) but it was without Conſideration, and no De- | 


- 22. claration of Truſt was given, and ſo the Defendant 1 
Lw. confeſſed in his Anſwer the Jointenant who con- 
„„ ſented to Alen died in Debt. * 


5 Yoon ths Bill and b the . was, whe- | 
© ther this Truſt ſhall reſult for the Benefit of the Join- | 


tenant ſurviving only, as it would at Law; or whe- | 


ther the Creditors of the Jointenant that died, ſhould 3 
come in for an equal Moiety in Equity: = 


1 The Truſtee was made Executor to BTR | 
that died, and was alſo a Creditor of his. 


-__ 


De Term. S. — — « 575 


4 ** - 4 A " — ; 


Nota, The two „N continued to receive 


| the Profits jointly after the Aſſignment. 


Upon this State of the Caſe the whole Court were 
of Opinion, that though Survivorſhip is looked upon 
as odious in Equity, yet that in this Caſe the Tut 
ſhall ſurvive for the Benefit of the ſurviving Ceftui 
que Truft only. 


| Fly 7, 171 Mr. als Cone 1s of the Comin - 
2 Pleas made Lord Chief — 4 in the room of - 
3 Lord Chief Baron Reynolds; and Mr. Serjeant 
| Parker made one of he Barons of the Bake 1 
quer in the room of Baron Forteſcue, who was 
—é a Judge of the Common Feu. 3 


p E 


5 K 


You 8. Hilari 11, 


bd 


2 mol v. Pain & Underhill | 


4 cond Cutting 


IE Diner * — that the Seed of the e 
of Clover was a ſmall Tithe: 


_ The Lord Chief Baron Comyns, Baron Carter and Ba- l 


ron Thompſon were of this 

thought it a great Tithe, as it 
of the Stalk from whence it was taken; (and this 
Opinion, I think the beſt) and in Support thereof 


Opinion; but Baron Parler 
partook of the Nature | 


was cited the Caſe of Pomfret Vicar of Luton v. 1 


Launder & al", July 8, 1680, Tithes of Clover Graſs | 


threſhed, and made into Horſe Bread, and Hogs fed | 

with the Seed, yet adjudged to be Hay, and tithable | 

to the Vicar, who was endowed of Hay, and not to | 
the Impropriator, as a new and different Tithe from 


Hay ; but notwithſtanding the Authority of this Caſe | 
and the Reaſon of the Thing, Jigs was — = 
as. above. ES -— _ 


15 has alſo been decreed, luce this Caſe, that the Sed of Cloreris fall 
1 | 


D E 


345 


DE 


| Term. 8 Trinitatis 
* 


1 ore f thy V. : Evans. S 
= uly 2, 1 —_— 


FLY S Day the long-controverted Queſtion ſeemed Pre n 
to be ſettled, viz. That there can be no Pre- 1 


| : ſcription # in nom . e even againſt a Lay Impro- _— even 


priator, and that the preſumption that alles from a Lay _ 
conftant Non-payment, would not be ſufficient, un- — 
leſs the Defendant could ſhew, either that the Lands 
I were Parcel of one of the greater Abbies, or that 
| forme of the Impropriators had releaſed the Tithes. 


— . FA 


b N ; 
: ; g == 
* , . 
8. 7 ., 
1 p - V 
. y J 


of their Father) had made a Mortgage 


Term 8. Michaelis 


739. 


. ; g ; | . : 1 ; | : EN VEIN 7” 7 


Eo v. Meredith, 72 athins u 2 * and 
- Roberts. Nov. 10, 1739. N 


— HE Plaintiff 8 his Bill upon 
11 12% . 3. cap. 4. fu 


the Popiſh Religion, and that they (after the Death | 
of the Eſtate 


to the Defendant Roberts, and that he (the Plaintiff) 


as next Proteſtant Kin, had a Right to redeem this 


| Mortgage, and to be let into the Perception of the | 
| Rents and Profits, purſuant to the Statute (till Con- 


_ of the Heir. 8 


ver any 


nalty. 


. The Defendants M OY 3 to fo 1 af = © 
Fa the Bill as prayed Relief and a Redemption of the | 
Mortgage, for that the Plaintiff had not made any | 

| Caſe by his Bill proper for Relief; and as to the Dif- 


covery, pleaded that they were not obliged to diſco- 
Matters that n ſubject them to a Pe- 


 Wathis 


the Stat. | 
ggeſting that the 
redeemed Defendants were Papiſts, educated in, and profeſſing | 


FEET ES. 5 4 . ks a 


| De Term. S. Michaelis, 1739. 


be —— 


Watkins & U added this to their Demurrer, that 
Watkins the Huſband was, and till is a Proteſtant. 


Now this Day Lord Chief Baron 8 gave the 
1 Opinion of the whole Court, viz. of himſelf, Carter 
and Parker Barons (Baron Thompſon being lately dead) 
that the Pleas ought to be allowed, but the Demurrers 


to be over- ruled; for thou gh it was objected that no 


body could come to redeem a Mortgage, but either 
1] the Mo 
quent Incumbrancer, and the Plaintiff was neither of 
| them; yet the Lord Chief Baron ſaid, that a Pernor 
of the Profits had that Right, and ſo had a Tenant 
| by Enit, Statute Merchant or 8 taple, or Tenant by 
” the Curteſy or or in Dower : 5 He was in doubt as to the — 8 
IDemurrer of Watkins (the Proteſtant Huſband) but as 
I upon the Hearing the Plaintiff might be intitled to 
ſome Things (quere what! le as to him, that Demur- $67 
. rer was alſo * N 


rtgageor, the Heir, an Aſſignee, or a ſubſe- 


4 


November 13, 1739, This Day 1 Mr. Baron Wright : 


came * in the room of Baron Thompſon. 


Apr il 1740, Mr. Baron Parker acdc one os = 
the Judges of the Common Pleas, and Mr. Ba. 
ron Reynolds, an J. = ge — a Baron EF 


al che 3 here 


ron of the * f 


* 8 1740, Sir » breed, 


DE. 


D E 


| Term. Paſche, 


pril the agtb, 1741, upon th | 
Roberts & al v. 


ESA 


Es Perſon paying the Rent; and if ſuch Perſon brought | 


an Acquittance ready written, he was obliged to fign ] . 


"i N an) Fee, purſuant to the Stat. 33 Hen. 8. 
cap. and if the Party tenders his Rent, ; refuſes 


to pay for the Acquittance, the Receiver cannot di- 
ftrain for the Rent and Acquittance ; and in this Caſe _ 3 


1 8 xd an Attachment Was 9 but „ on Terms. 


not for a 
Fee- farm 
ne. 


. , = a p 
» 1 0 Hes 4 


Not ns, The ſame Day, ina Cauſe 8 Lupton 4 


& al and Barker Clerk, Rector of North Burton in tbe] 
County of York, I think the Court ſeemed to be of | 
FE Opinion. that a Levari ought not to iſſue for a Fee- | 


fam Rent (though there was one precedent for it in | 


3 62 Car. 2. 1 but that the Ma Ty 1 


A TABLE 


Myddleton Arm | 

Eren 7 che Fee-farm Rents in Denbighſhire and | 

a The Court declared that the Receiver 
1 not take more than four Pence for one Acquit- | 
tance (though for ſeveral Years) if demanded by the | 


— 
5 


Atkinſon v. Prodgers & at (Margin) 211 
The Attorney General at che Relation of 
tte Dutcheſs of Buccleugh V. * & | 


— Genera v. Browſe, 2 36 


n 


: i 


* AB L E 


oF THE 


N A M E 8 of 


| BTHORP | & al v. aa 


Afgill v. Dawſon, 70 


5 68 


0% Burgeſs, 222 


2 e v. Carbold, (Marg) "RE 
| 5 3 8 v. 5 8 > 84 N 


| 5 22 
at * Relation of 
Jackſon v. The City of Coventry, 290 


Acrey General v. Elwell Bart. 199 


"Page 1 3 Ss 
| Adams V. Carter, 5 1 
Alardes & al' v. Campbell, 1 — 
Allen v. Cowper, (Margin) ” 


— — 


the ca 8 ES. 


lung General v. Lava & al, 
1 Te 280 5 
21 


261 


Allen qui tam v. 1 3 2858 
| Alpot v. Thompſon, (Margin) — — ». Paul, Miller and 
Anonymous, 22, 23, 28, 31, 41, 46 * AP” _ 
4 _ 53, 212, 294] —— —— v. Poppleſtone, git 
F Anonymous qui tam v. Jackſ on, 63| — — v. Randall, 209 
Anſtruther v. Chriſtie, T a Relation of = - 
Arminger v. Clarke, 13 111 John's College V. Shrewſbury Town, 


= 
Artorney General ». 1 2 
5 1 97 


ters v. Vincent. 192 
Attorney General v. Weeks, 223 


— * ES! OE 


—.— v. Lake, 277 


— v. Flower, 227 Bailey at the 8 of the Attorney BY 
— — v. Forgan, 254] General v. Cornes 183 
— — v. Gradyl & al', 92 Bailey v. Peaſly, 46 
— 3 V. Hatton, | 262 Bailey v. Worral, > 115 | 
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— — v. ſewers & al, 2295 Baker & al', v. Sweet, 90 


4 U Same 


— Relation _—— 
" Hughes Mayor of Liverpol Norris. 


— attheRelation of Wa- . 


v. Wan 5 68; * 


A TaBLE 


„ 


01 the Names of the Caſes. 


Same v. Same, 
Baldwin qui tam v. 
Barefoot v. Fry, 
Barkley & al v. Walters, 
Bate v. Hodges, 

Bate v. Spracking, 
Beardmore v. Gilbert, 
Beaver v. Spratley, 
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Bennett v. Treppas, 
Benning v. Dowce, 
Benſon v. Olive, 
Benſon v. Watkins, 


Beereholt v. Candy, 
Berkley 


Y Lord v. Verden, 
Berney v. Chambers, 
Bibye v. Huxley, 
Bill v. Robinſon, 
Bilſon v. Saunders, 
Binſted v. Coleman, 
Binſted v. Collins, 


TD Birchall v. Smethurſt, 


Biſhop v. Lloyd, 


HBlackett Bart. v. Dr. Finney, 
_- "ame v. name, 
Blackett v. Middleton, 


106, 


Bokenham v. Bentfield, (age) | 


Bond v. Barrow, 


Boning v. Spratt, 


Borrett d. Gomeſt 
Boſton, 


Boys v. Ellis, 


Bradley qui tam v. Lang, 
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Bridges v. Mitchell, 
Brier v. Lanſdown, 


Brinklow & al v. Edmonds, 
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erra, 
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Bower qui tam v. Miles, (Margin) 
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49 Page 116 
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306 107 
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n 249 
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Egerton v. Still, 198 
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Exeter, Biſhop of, v. Trenchard & al, 


47 
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Harriſon v. Sharp & Hurſt, 
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Harwood v. Faulke & * 
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— 


312 


269 
293 
188 
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Howell v. Lord Coningſby, 
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Jones v. Lord Strafford, 
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Keen v. Goodwin, 
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* Rawlins, | EET i, 
7 


A TABLE 


1 * a Tule Coſts, 


=>” Tun Prohibition, 


TABLE 


or 


PRINCIPAL MATTERS 


Abatement and Revi vor. = 


N E of the Plaintiffs dies be- 
fore the Anſwer, the other 
proceeds without reviving, if 
the Suit be abated, the De- 
fendant will have Advantage of this 


. Page 144 ö 
- Fee Ti ule Information, — 
Auridment of Demand. 


may abridge his Demand of Tithes, | 
1 which is laid in general | in his Bill, 22 


fre unt. 


Where hs Defendant ſhall account with 
or without Coſts, e 


Adminifrator. See Title kanu, He. 
Admiralty. 


9 121, 247 


Admi Non, I. Infiturion and Induftion 


See Title Evidence and Proof, 


25 


1 | Deeds only, that the Plaintiff has not 
. How and in what Manner the Plaintiff 


Upon an Abit this cadewed Per- 


[| 


Tithes of Aftermoath ſhall be 


THE 


Aufi. | 
See Tith Mortgage, Sc. 


e 130 
5 In 


—_ in the Bill, to get an Injuncti. E 


An Aﬀfdavit muſt be annexed. to a Bill | —_— 


for the Diſcovery and eftabli ” 


the original Deeds, Sc. but if Relief 


Ty, 46 
ſon is dead, the Attorney General al- 
lows the Plea that the 2 outlawed 


is dead, r 
Affidavit ther the 2 s Debt is in 


Danger of being loſt, ſhall be made, 
to ground an immediate Extent, 128 
| Agidevit muſt be annexed to a Bill of 
1 or it 18 demurrable to, 
5353 


| | Aftermaath and After-paſture. 


paid, but 
not of After-paſture, unleſs by Cuſ- 


tom, 


Aziſiment. 


An Affidavit wis read verifying the io. Ee | ; 


de prayed, an Affidavit is not neceſſa- bl! 


= © i 


Parol 


= If an / 


wo 
* 


1 | 


Tithe Herbage 


4 Agreement to aſſign 
ſhall be carried into Execution againſt] 


Bill for a ſpec 


An 5 48 amended, 49 
A new Writ of Appraiſement iſſued, 49 


3 


or Agiſtment, Page I 
The Agiſtor, and not the Occupier of 
Lands, ought to pay the Tithes for 
depaſturing unprofitable Cattle, 3 


Tithe Herbage for Sheep ſhorn out of 


the Pariſh ſhall not be paid, becauſe 
they are Animalia fruftueſa, 313 


Agreement and Contratt. 
a Leaſe, whether it 


an Executrix, 5 


: Equity will not ſupply a Deſect in af 


written ement intended to be in- 


ſerted in it, 65 


5 See Title Evidence and Proof. 
Agreement for the Sale of Copy-| 


hold Lands carried into Execution, 94 
ic Performance of Articles 
for the Purchaſe of Lands, not decreed} 
to be carried into Execution, becauſe the 
Lien or Remedy was not mutual, 111 
eement or Contract for S. &. 


Stock be executed, the Court will not 


break into it; if it be executory, the 


—_— muſt ſo his Fn at 


= FEY "1 
ed Deal, 
Se nc. „„ 


Amendment. 


. In what Caſe an Eftreat is amendable orl 


24 


The Indenture of Appraiſement was dat- 
ed before the Writ of Appraiſement, 
which was before the Appraiſers had 

any Authority ; but the Court ſeemed 

to think it amendable, 58, 59 
The Teſte of an Extent amended, 83 
See Title Exceptions. 


Iſſue joined, „ 


Scire facias upon a Recogniſance againſt 
the Bail, refuſed to be amended, 228 


08 
' [Anſwer amended by the Draught, . 295 


A 1 A B L E of the Principal Matters. 


[The Court will not give Leave to cond 


or add an Exception, 246 
Anſwer amended after Ifſue joined, 248 
The Return of a Commiſhon to aſcer- 

tain the Lands of a Manor ordered to 

be amended by the Commiſſioners, 251 
Information on the Act of Navigation a- 
mended, 252, 
A ſpecial Verdict on an Information was 
amended by the Minits after one Ar- 


283 


Anſwer permitted to be amended, where 
it was for the Plaintiff's Benefit, and 
| the — was ninety Years old, 


2 
Retry to an Inquiſition aw an Extent; x 
it be amendable, 323 
Information of Seifare ſo amended, as to 
make a new Offence, Ls. © 
See Title Coſts, W 
See Title Infant, OT 338 
Ancient Demeſue. - 
Ke Pleas and Pleadings, | I 132 1 
| Anſwers, Pleas and Daumen. B: 
bs = 
See Title Bill. 


IJ pon a Bill to redeem it "OP the 


Defendant had been in Poſſeſſion thir- 
Demurrer to the Bill 

ge” the Plaintiff was not 

allowed to redeem, =42 


_ ty-four Years, 
held 


we [The Statute of Limitations was xs pleaded : 


o a Bill of „ but over-ruled, 
Although a Modus be leaded, 


- Ag | 


yet quan- 


tities and Values of the Tithes muſt : | ö 


| beſet forth by way of Anſwer, Go 

Plea to a Bill for a Diſtribution, that it 
dught not to be made within the Year 
after the Defendant's Death, 
ed, 2 

Demurrer to a Bill containing diſtint 
Matters and Parties allowed; Combi- 


nation muſt be denied, 69 
Anſwer permitted to be amended before 


A Plea to the Diſcovery and Relief in a 
Bill, when the Bill —_ only a Diſco- 


very, was over-ruled, * 70 
— — 


tothe Avard, 

*# SeceTuleColts, N 

| Flea of Non-refidence to a Bill for Tithes| : 

brought by the Leſſee of a Rectory, 1 

1 0 
Plea of a Decree in Chancery toeſtabliſh| "ID 5 

; What ſhall be deemed legal or equitable on pn 

- 


Fn 7'Y 


—— A" —— 


A T A 5 E of the Principal Matters 


Where Time is given, or there is a Obits 
miſſion to anſwer, the Defendant can- 
not * or plead and anſwer, 


nage 74 
Although an Anſwer be put in to the ori- 


ginal Bill, you may demur to the a- 
mended Bill, 120 


Whether a further Anſwer berequired be- 


fore the Plaintiff put in Exceptions, af-| 
123 


ter a Demurrer over- ruled, 


Deniiirer may be to a Bill of Incerplent 
er, if an Affidavit be not annexed to 
it, 303 

The Attorney General has Leave to with- 
draw his general Anſwer, and to put 
in another, inſiſting on the particular 


If a Bill be filed, but no Proceſs taken 
dodut upon it, and a Croſs Bill be filed, 
the Plaintiff in the original Bill cannot 


compel the Defendant to anſwer — 
Bill firſt, 


4 


Right of the Crown, 303 
See Bill, 331 
Appearance. | ” 
See Title Privilege, "2 2 
Approjſement. 


Demurrer to a Bill, for that the Plaintiff See Titt Writs, 2i, 27, 49, 185, 5 


had no Title to Tithes ; but the Bill 
Was diſmiſſed for want of Parties, 
tho 
_ that expresſly for Cauſe, 141 
N The Anſwer of a Feme Covert without 


her Huſband or Guardian 8 to 


ugh the Demurrer did not ſhew| . 


de filed of Neceſſity, 167 

See Title Baron and Feme. 

See Title 1 FI 
: Anſwer may be be amended before iſue 3 
joined, 1 


Demurrer to an Information to diſcover 


Waſte allowed, becauſe Forfeitures 
not waived, 192 


E Anſwer of two 1 D Bill FI Tithes I 


read againſt a third Defendant, I 


i 


Arbitration: 
See Title Award: 
Arreſt of Bube. 
|See Tul: Judgment, 286 
Articles. 1 
See Title Baron and Feme, | 205 
Aar. 5 
ng de Aﬀerttis within 
the Foreſt of Dean de novo afſartis & 
| aſſartandis, . 
The Conſtruction of the Words de novo 
WS * Artaud, 5 


Cage 312 
8 Aſeis. ; 


Modus sto a Bill for — allowed, 


f 211 
The Statute of n is not plead- 
able to a Bill for Tithes, 3 13 


5 The ſame Statute pleaded by one Partner 
againſt another, . 
Anſwer amended after Iſſue joined, 248| 
Anſwer muſt be ſigned by the Defendant, ' 
or for that Detect an Inj y unction may be 
continued, 1 
Defendant in Comternne . Leave to 
lead, anſwer and demur, 2351 
ate a Bill is taken pro confeſſo the De- 
fendant is not permitted to * 299 


33 


Aﬀers, © 
A Note for Money given to the Wife 1 
the Huſband's Life- time, whether it i 


the Huſband's Aſſets, n 


Apifance, w vit 1 | 
See Title Writs S 168 
Attachment and Contempt. 


If a Perſon diſtrained for a Duty to the 
Crown replevies, an Attachment ſhall 
g9 agony him. 14 


Goods 


9 . Title Pleas and Pl h ing 


A "Ta B LE F; the Principal Matters 


Goods ſhall be deſcribed and 8 0 


certainly in a Writ of Appraiſement, 
that the Defendant may know when to 


make his Claim, or an Attachment 
ſhall go againſt the Officer, Page 89 


See Title Proceſs, c. 
Attachment refuſed againſt one ſubpæna 


as a Witneſs, who departed the Court] 
An Extent and a Commiſſion of Bank- 


before he was examined, 142 
Attachment granted at firſt upon Motion, 


in caſe of a Reſcous, againſt thoſe in 


the Return, _-:: =o 


| One in Contempt permitted to examine 
Witneſſes to fortify his Denial of the 
Contempt, 2 
Defendant in Contempt has Leave to 
plead, anſwer and demur, — 1 
Where the Time for anſwering is out, the 
Defendant ſhall be deemed in Con- 


= though no Attachment be ſeal- 


= 290 

- eV itle Injunction, | Pu 

5 Title Sequeſtration, 8 ho 
| Attorney and Letter of Attorney. 


"Purpoſe, 166 


= Audita See. 
. Baron n and Feme, 28, 2530 


Auberity See au dee. 
| Award, 


An Award of Releaſes to the Day of the 
Date of the Award is good, 250 
An Award made purſuant to the Stat. 9 
S 10%, 3, whether a Court of Equi- 
* can inquire into it, ES 205 


Bail. 


— * good Bail be offered 
for a Priſoner committed to Gaol 


by a Juſtice of Peace for aiding in run- 


See Title * 


| A Leaſe for Years ſettled before Marriage, 


— R 


ning Goods, ay 3 will not dif- 
charge him without giving Notice to 
the Juſtice, and bringing his Habeas 
Corpus, Lage 143 


113 
Bankrups. 


ruptcy iſſue both the ſame Day, the 
Extent ſhall have the Preference, 33 


Whether the King is bound by the Sta- 


tute of Bankrupts, 97, 98 


A Perſon giving a promiſory Note be- 
44| comes a Bankrupt, and is diſcharged 
per Stat. 'S Geo. before it is 6 Ry, 5 


120 


Statutes of . do not bind the 


Crown, 202 


The Aſſignees of a Bankrupt (againſt | | ; 


whom an Extent has iſſued) paying 


the Crowns Debt, and performing a 
Promiſe made by the Bankrupt to pay 

a2 Debt of his Father's to the Crown, 
| the — is 3 8 ö 
A naked Authority may be an to 
another by an 9 for that 


The Portion of a Shins Covert fronred i in 


| Baron and Feme. 


_ Equity for the Benefit of her and her 
Children, 8 


1 afterwards by Baron and Feme, . 
conclude the Feme, though no 
Fine be levied, a 8 


3 31 A Feme Covert's Anfwer without a Guar- 


dian permitted to be affiled in a Caſe of 


| Neceflity, 


167 
| [Huſband permitted to anſwer without his 
_ | Wife, 


8 1758 
ann Feme tie he. 


and ſeperate Uſe, it is as much her 


Property, as if it had been veſted in 
Truſtees, 3 | 187 | 


A Note for Money given to the Wife in 


the Huſband's Life-time, whether the 
Huſband's Aﬀets, 188. 


[Articles between 1 and Feme are 


good, though there are no Truſtees 
2 5 205 


Treſ- 


A Tan BL E of the Principal Marters 3 


1 Tepe, by Baron and Feme, of the] Bill for meſneProfits bags by Wok 
14 Feme's Inheritance, in what Caſe it] who had recovered in Dower, 57 
lies, | Page 277|Bill for eſtabliſhing a Right to Tolls tor 
Feme marries after interlocutory, - and] Carts, &c. coming into a Manor, 68 
before final Judgment, the Defendant] The Impropriator muſt be a P to a 
is put to his Audita Querela, 282, 283 Bill brought againſt his Leſſee to eſta- 
Feme Covert permitted to change her bliſh a Modus, 
Prochein Amy, 310 Billl for Diſcovery of Coals got under the 
. Plaintiff's Glebe, and Relief, whether 
Bar. I not proper at Law, Wy 
3 DO Izill for Beaconage diſmiſſed, being pro- 
See Pleas, Sc. Ce 311 per at Law, „ 
| See Title Agreement. 
Beaconage. Bill for a Portion of Tithes in a neig 
3 I bouring Pariſh, the Vicar of that Pa- 
See Title Bill, 7 101 riſh muſt be a Party, 1 
. | A Bill filed but no Proceſs taken out upon 
Bidder. Ft . it, if a Croſs Bill be filed, the Plaintiff 


min the original Bill cannot compel the 
Upon what Terms and under what cr. | Defendant to anſwer his Bill firſt, 124 
Lumſtances he may be diſcharged of ill for Tithes by the Biſhop and 8 
his Bidding, and in what Lime the trator during the Incapacity of the In- 
Goods are to be delivered to him *. cumbent, diſmiſſed for want of ma.. 
Condemnation, al ing the Incumbent a Party, no Oo 
$ Compoſition after Licence obtained, Le Bill to be relieved againſt a Judgment at 
then moved to have the Fine rated, Law, though the Matter ſuggeſted was 
but refuſed e by the Bid-] a proper Defence at lar. 
der, „ 100 1 8 252 Does 
3 VVG Bill to eſtabliſh a Cuſtom, the Owner of 
Bill . | the Inheritance muſt be a Party, 181 
| P mp 
A Bill below the « Diner of the Court nell 2 MER CRONE enſion, 83 
may be diſmiſſed, as well * Moti- gil by a Vicar againſt a Sequeſtrator, for 
8 A 8 by Demurrer, r dung an Account of the Profits during the 
4 es for Diſcovery o Bi ſh P : 
but the Plaintiff cannot hav e . Vacancy, we * 2 98 3 _ 
3 r eſtabliſn a Right t Libert ant- 
Ar Ms Time —_ 3 what Circum- Bill to eſtabliſh a a 


O 


3 e ee Y move to ed muſt be ſet forth a Title, 195 

_—_ [Cauſe heard without a neceſſary Party to 

7 diſmiſs the Plaintiff's Bill, ei e * + 
= Bill to diſcover Aſſets, and praying ;Reli 


„Bill for Suit of Court, and Fee-farm _ 


3 49! R La Silver, diſmiſſed as pro- 
: Bill for Tolls for landing Goods „ OE OV BE 


r at Law, + PV 
Plaintiff's Manor diſmiſſed, * Bill for Tithes, Glebe _ Common, 
proper at Law, h 


2.28 
An Aﬀidavit muſt be annexed to a Bill Gr 3 


Bill to a volunta Deed i into Execu- 
Diſcovery of Deeds, 46 2 ry gy 


Bill diſmiſſed for want of Parties, 53 Bill to have the ba and Enjoyment of. 
It is not regular to refer the Bill for Scan- a Water. courſe diſmiſſed, as being pro- 


| dal after the Anſwer 1 15 COMC in, 53 per at Law, | 264 
Bill of Review, when it — to be gil for Wharfage and Keyage, whether 
brought, 25 5 6 | proper at Law, 270 


4 2. 8 Bill 


= ce Title Extent, 


A 17 ABL E or the Principal Matters, 


Bill for Tithes will not lie for a perpetual 
Curate, for he has no Title, and is re- 
movable at Pleaſure, Page 273 
Bill for Diſcovery and Relief, fuggeſtin 
that the Defendant broke into Inteſ- 


tate's Room, and took away ninety- 
nine Broad Pieces, Sc. diſmiſſed, the 


Equity being denied, 287 


5 * = Tithes diſmiſſed for want of Par- 
2911 
the 


Bill Allmiſſed for want of making 
Commiſſioners of Exciſe Parties, 291 


After a Bill is taken pro confeſſo, the De-| 


fendant is not permited to anſwer, | 


299 
Bill of Interpleader muſt have an Affida- 


vit annexed to it, orit is demurrable p 


to, 303 
8 Bill for an 8 of Toll and Relief| 
8 to, and the Demurrer allow - 


IJ 
Bills * Exchange. 
= See Note Promiſory, 9s 
| Bonds and Obligations 


See Title Deviſe, 
Security Bond for a 
for three Years 


* 


275 


Cattle. 


\ AT TLE for the Plough and Pale, 
or killed for the Uſe of a Man's 


own Family, ſhall Pay no Tithes, 3. 


5 See Title r 


99814 
| Certainty.. 
| Fee Information, 2.54 
Church Rate. _ 
See Tie Light-houſe, 81 
Church and Cburcbwarden. 
See Tail Prohibition, 


54 : 


uty Poſt-maſter E # 
ll extend further, | 


2 See Title Bill, 


See Exemption, 


229, 247, 289 


_ Clam. 


g| The Defendant claiming Property in 


Bullion ſeiſed in a Ship to the Amount 
of 1 0,000 J. not 3 to ſwear to 
it, 8 


Combination. 


dee Title Anſwers, &c. 8 


Commi ion and Comm hrs. 


a to examine Witneſſes EY 


in order to make uſe of their Depoſe 
tions at the Trial, 13 
Commiſſioners of Rebellion, when * 4 
are to take Security, 


Iſſues ſet by Commiſſioners of Seiji : 


diſcharged upon Motion, 
Bill for an Injunction to ſtay Pro 
at Law in the King's Bench, the Court 
_ refuſed to grant a Commiſſion to exa- 
mine Witneſſes at Barbadoes, 120 
See Title Depoſitions. 5 


ICommiſſion to find Debts, in what Caſe 


: A e 
by the Caſnier of the Exciſe 1 18 good, 58 | 


it ſhall iſſue, 1 
Commiſſion to ſet forth Lands, in what 
Caſes We or ſhall not be granted, 


: — | 
Commiſſoners f El . 
Shall be held ſtricliy to the Letter of 


Stat. 6 Geo. which gives them Juriſdic- 


tion to condemn forfeited 106 


Proceed upon the Certificate of the 
3 of forfeited 9 14 


Compoſition for Tithes. 


| By Parol, can wy be good for one Year 
3 
Cannot 


"nh 


61 55 


"7 2 | 


Comm 25 of 22 Bau. . = | 
In what Manner the Court of Exchequer = |: 


3 See Title Attachment. 


| Coſts for the Defendant in the Exchenuer 


— 


A E AB L Ef the Principal Matters. 


Cannot be determined as to Part and 
cContinued as to the Reſt, "Xi 
A Rector compounds with a Pariſhioner 

for Tithes at ſo much per Annum, 


payable at Michaelmas, and dies before 
 Michaelmas, © 394, 


Compojition of Fine. 


Compoſition after Licence obtained, and 
then it was moved to have the Fine 
rated, but oppoſed by the * 100 


* 


| 


| 


| Condemnation in Cour 1 
See Title Evidence and Proof, 62, 91 
Condition. 
mM 2 bone, r 
Conſultation. 
8 See Prohibition, | 

| Contempt. 
See Title Anſwers, Sc. : — | 
ua. 
Se Ti , 5 Agreement, 


Corporation. 
See Evidence and Proof, 


ai. See Tiue Recogniſnce. 


1 Ar what Time a Tender of Tithes ſaves | 


the Defendant Coſts or not, 28 


deducted out of a Judgment, at the 
Plaintiff's Suit aguinil him in wy C. B. 


1455 6. 


| Plea at Law, - 5 
wo Defendants are ſued * Tithes, one 


bl See Page 7 | 
| Coſts, in what Manner taxed when the 


| | Where no more Coſts than Damages in 


0 


29 

| A Decree Nip made able at the Da 
by the Defendant's Default, if he pe- 
titions for a * he muſt pay 
10 J. Coſts, - 1 
The Plaintiff accepting a third Anſwer 
before he receives Coſts for the ſecond , 
Anſwer, does not waive them, 


34 


—— 


Where a "Lhd Plaimiff is to give 
Security for Coſts, a Depoſit in Money 


will not be permitted to be made in- 


ſtead thereof, .: 35, 1% 
An Executrix ſhall not pay Colts, al- 
though a greater Sum is paid into 
| Court than ſhe had a Verdict for at the 
Wo 4 44 


Upon a Bill of Revivor for the Duty as 
well as the Coſts, an Executor Defen- 
dant ſhall pay Coſts; ; aliter when the 


Revivor is only for the Coſts to be af- 
certained, 45, 160 


35 Plaintiff Adminiſtrator pays Colts in 


Equity, NY. 6 3 
| Coſts for not moving according to Notice, | 


lt. 0 
0 | Colts dh by the Stat. 6 Geo. where 


mg 
upon a Bill for a Diſcovery only, the 


there is a Verdict on an Information | 
for the Defendant, 90 


Plaintiff ſhall pay Coſts of Diſmiſſing 
his Bill, althou 


gh he has a Diſcovery 
by the Anſwer, and the Defendant was 
the Occaſion of the Bill by his falſe 


124 


makes Default, the Court made a De- 


cree againſt the other with the whole 8 


Coſts, 1 138 


Anſwer is reported ſcandalous, 


Treſpaſs, 1 
Two inſufficient Anſwers to the original, 


and one inſufficient Anſwer to the a: 


_ mended Bill, Defendant ordered to 


pay 91. Coſts, LEES BK 
Whether more Coſts chan Damages 75 5 
I 5 207, 8 


Coſts not given in the Rachequer after an 


Appeal to the Houſe of Lords, 245 
Whether one protected by an Envoy ſhall 
give Security for Coſts, 272 


y Bill by an Infant by his Prochein Amy is 


diſmiſſed for want of Proſecution, if 


either of them die before the Coſts are 


taxed, the Coſts are Joſt, 332 
One Defendant, who was never ſerved 
with Proceſs, appears and anſwers, 


| Ws, | 


EF Bill to eſtabliſh a Cuſtom for the Owners 


3 Cuſtomary 
25 in general, the Defendant cannot be 


- 
0 p | 
o = * * 
* ** . 


— — ——— 
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r 


is allowed bis Coſts on dg we 
Bill by ſtriking out his Name, 335 


Bill for thirteen Sorts of Tithes, and the | 
ies due, | 


Plaintiff proves but one Spec! 
and does not abridge in his Replication, 


yet the 3 decreed him Coſts gene- 


rally, 335 
Ser Title Proviſo. 7 
Council of Lateran. Ls | on 
See Titk Evidence and Proof, 122 
| Creditors. | | 
- By Judgment and Decree, 48 
14 Curate. : 5 
See Title Tithes, 273 


than his teſtamentary Part, the Chil- 


dren ſhall have their Legacies and 


Shares of his cuſtomary Part _ I 195] . 


Cuſtom and Preſcription. 


An Iſſue was directed to try a Cuſtom 
laid in the Bill, or whether there was 
any, and what Cuſtom, although 
tiff made no Proof thereof, 


. Tithes of Houſes in Saint Saviour” $  South- 
wark decreed, though they are neither | 


ug to be by Cuſtom or Preſcription 8 
„ 


and Occupiers of Lands to keep a Bull 
and Boar, the Owner of che Inheri- 
tance muſt bea P 181 
Manner of Gihing ind 


let in to prove a particular Manner of 
_ tithing, _ 186 
Eaſter Offerings demanded by cuſtom . 


ye decreed due as of common Right, | 


ES — 
Cuſtom laid in a Bill for Tithes, that > 


Occupiers are to give Notice of ſetting 


Se Title Pleas and Pleading, 


ty deviſes no more | 


Plain-| 


| 


FX | RY 
5 Action of Debt grounded upon the Stat. ES x 
Cuſtom of London. See Title Divorce. 


55 


un 


out Tithes, or that there is ſome ſuch 
Cuſtom, , uncertain and bad, 


Page 333 
Cuſtoms or Duties. 


Meal of Wheat imported ſhall not pay 
Duties as Wheat, per the Stat. of 


22 Car. 2. 261 
Damages. 
Eu Colts, 167, 207,208 
Day. | 


Day laid in an 1 Information, where not 
material, "224 


Debt, of Attion. 


6 Geo. accrues upon Demand and Re- 

fuſal, the very exact Sum certified to 

be due muſt be demanded, 166 
See Ti whe Money * into o Court, I ua 


Debt. 


Debts are | boond from the 7 oft of the | 
Inquiſition, '/ 200, 265 
See Title Commiſſion and Commiſſioners, Es 
See Title __ 34s 42, 221, 225, 


265, 293, 300, 337 


| Decree. | 
A ns is never Ni when the Cauſe Z 
comes on after the eee . 


A Decree Creditor and «Jug 
ditor to be paid equally by an Execu- 
me. 48 
See Title Rridence and Proof, 110, 284 
Whether a Decree ſhall be abſolute; or 
only N, where the Bill is taken pro 


confelfo after an Appearance, — 
Ded. See Title Bill. 


A Deed Poll executed in Secret, by the : 
Son to the Father, on the ſame Morn- 


ing 


9 


gment Ce 


: Y | In * Caſe the court refuſed t to | a 
I an Order for Publication of old Depo- | 
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ment, ſet aſide upon this Circum- 
ſtance of Secreſy only, Page 336 

Deed Voluntary. See Title Bill, 241 
See Title Evidence and Proof, 285 


 Deltvery. 
See Title Writs 21, 27, 30, 74, 106 

Demand See Title Debs, Action of. 
| Demurrer. 


See Nile Anſwers, Pleas and tm} 
| 384, 74, 120, 123, 141, 251 | 


| Depof 


2 Upon a Contract for Stock the e 


recover no more than the 7 132 
See Title Coſts, 


Depoſitions. 


af ur 


ſitions, 5 50 


2 ſame Parties, and for the ſame 
Matter, not allowed to be read, where 


the Iſſue was not joined in the * 


„ 
5 Depoſition ſuppreſſed becauſe taken Fo 
fore the Plaintiff's Solicitor, * was 


7 Commiſſioner, 289 . 
5 See Title — 1 
=  Devenerunt.. * 
5 Ser Tithe Information, .— 
See Title Seiſure, 1 3 
— 


Deviſe to E to ſell Lands, BS FR þ 2 


Money ariſing to go to his Daughter 
and her Iſſue, and if ſhe die without 
Iſſue, then to two other Daughters, a 
Sale decreed, — 13 
Deviſe of Stock in Trade, what it ex- 


tends to, 


5 A 


ing he executed his Marriage Settle-| 


85 Deviſe to Truſtees of a Freehold - be 


35] 


Diepoſitions in a former Cauſe between I 


When to > be per Capita, and when per 


1 1 a Prorogation be a Super ſedeas to a 


ld 


Deviſe of a Legacy to a Son not to be 


paid till he is of Age, no Deduction 
3 his Mother for Maintain- 
ance, c Page 136 
Deviſe of a Bond to a Wife to fer ſole 
and ſeperate Uſe, it is her Property in 


Equity, as much as if it had been veſt- 
ed in Truſtees, I 87 


See Title Cuſtom of London.” 
Deviſe of a Leaſchold in Tail with Re- 


mainders over, the whole Intereſt veſts 
in the firſt Deviſee, OL 


302 


119 5s 


ſold for Payment of Debts, yet the 
perſonal — ſhall be firſt applied, 
7 de Title Truſt. _ 
a | Diem _ extremum. - 
See 2 Extent, = 
F df. 
. 2. n 46,95, 7 
See Title Mortgage, | 5 
1 Dire, and Dies for Rent. 


If a Diſtreſs be for any Duty to theCrown, 
the Party diſtrained cannot wn” + - 


See 7 it Extent, 
4 Diftribution. 


Stirpes, 


See Title FORAY Sc. 


Error to the Houſe of Lords, when to — 58 
tranſcribed, _ 60 


Writ of Error in che Houſe of Lords, 
131 


7 real and Peaſonal. 3 
Which ſhall be firſt applied to pay Debrs, 


28 


Sc. 4 
See Title Executor, c. 260 
0 Ser 


29 Fe rho 


42, 43, 55 — 


* WM 


_— LF 


— 


— 


A T A B L E of the Principal Matters. 


See Title Lesen r. 32, 90, 137 The Books of 2 


„ Bippl. © 


to be produced upon the Trial of an 
Iſſue directed, whether any Variation 


had been, as to Sums * for Tithes 
A Judgment at Law is no Eſtoppel | in E- 


quity, for there is no ſuch thing as an Evidence admitted in Equity, that might 
2 in a Court of Lait, "TY 


Eftreat. 


Entries by the Lords Steward admitted 
. in what Caſe 1 it is amendable or not, 24 | 


| Evidence and ——— 
pos Ser Title Probae? 


Proof of be Inftitution and In- 


duction is not required in Equity, 25 Ser 
40, Sc. 


= See Title Witneſſes, 
See Title Cuſtom and Preſcription, * 
4 An Impropriator's Predeceſſor's Book ad 


mitted as Evidence of a Mortyary aue, 


46 The Auer 4 two Arbitrators Defon- » 2 
dants read againſt a third Defendant * 

4 Quit Rents, 46] Party to the Award; 3 
A Bailiff's Book of Accounts of Rents 


Whether a Book akon of a Manor 


is Evidence of 


of Houſes in London, Page 143 
have been offered before at Law, and 


parol Proof to explain the Intent of a 
promiſory Note, > 


to prove a Modus of the Vicar in Diſ- 
charge againſt the Parſon, 180 
8 9 of an Agreement between the Ab- 
t of Quarrer and the Monks of Ly- 
ra read in Evidence, the Original be- 
mg in the Bodleian Library, "9k: * 
itle Cuſtom and Preſcription, 186 
Evidence by Parol admitted of Condem- 


4 43] nation of Wines, where the Defen- 


"ue; was not the firſt Purchaſer after, 


Upon an Information 1 importing Bran- 
being paid and allowed, is Evidence d 


of the Rents, 


y in unſizeable Caſks, the Maſter of 
neſs, 


Nen 


IN . 46 the * not allowed to be a Wit- 
8 Mas, Verchet for the Defendant ;\ 


203 
in an Action againſt the Informer he Whether A conſtant, Non- pe 


ſhall be permitted to give in Evidence 


nent of 


_ Tithes is Evidence of an Exemption 
that there was a 5 Cauſe for 


making the Seiſure, 


ſpecially, 


_ againſt a Lay Impropriator, 209 


5 49 What Proof touching run Goods is re- 
Whether a Condemnation i in Court may 


be given in Evidence without pleading | the Defendant's Hands, 


quired to be given that they came to 


| 52 Whether Notice in the Maſter of a Ship 
You an Aveckiant unt the Plaintiff was | 


ready to transfer Stock accordi 


ng to formation for importing Goods from 
his Contract, Proof that another Per- Rotterdam, not . che Place of their 
ſon was ready to transfer 1s not t ſuf-] Growth, Ty 


- ficient, 


Sg . 70 See Title Extent, - Mi. - 03 
| See Title Depoſitions; ; 


91 | The Plaintiff is not obligeds upon No. 
A Decree read in Evidence, a the 


Leflee, and not the Impropriator, of Hand, it bei 


8 arty, 100 the Ground of hi 
The Method of * whether Lands 


A Certificate of a Receiver's Recogni- 
were purchaſed before or ſince the 
Council of Lateran m 1179, I22 
The Court will preſume Timber to be 


above 20 Years Growth, unleſs the | Foot of ſuch Recogniſance, 
_ contrary be proved, 0 


8 Upon an Information for importing Tea, 


was P 


230 


tion before Trial, to — — a Note 


ing his Evidence and 
tion, 343 


ſance to account in this Court, is good 
Evidence in the Caſe of a Bill brought 


in the Chancery in Ireland, on the 
” 249 


Place where is an Highway, 259 
Sc. from Offend, contrary to the Act 


of Navigation, the Maſter of the Ship 


Information in Debt for the Duties of 


Goods im rted in 1727, the 
not allowed to be a Witneſs, * ns May 174] 


Plaintiff 


+ - 


is neceſſary to be proved upon an in- = 


Evidence upon the General Iſſue that the 


A 


/ 


I = 


wo 


* 
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Plaintiff may give Eviden@ of Ges 
ral Importations at fey eral. Times. 


WT * 262 

Ser Tile Modus, r 
Motion to inſpect Books of the Defend- 
dant's Manor denied, | 269 


In what Caſe a Defendant infiſting upon 


an Exemption” * —_ out that | 


Proof firſt, 7 284 
A Decree = FTW 1 not 0 to 


be touching the ſame Lands or Title, 


284 
Miniſters Acovints in 34 & 35 Hen. 8. 
permitted to be 28 


_ et, © 285 
A Verdict refuſsd to be N becauis 
not proved to be touching the Tithes| 
of the ſame Lands 285 
tion, as Truſtees of a | Chari 

are not obliged to Wan their Books 
xTelating ther eto. 290 
3 U n a Motion to read & Vecree and 
"Devo fitions in a former Cauſe, ſaving] 

- aſt k Exceptions, the Court were divid- 
ed, yet they muſt be read, there be- 
ing no juſt Exception, 293 


5 What Proof is ſufficient for al Lay Im- 


propriator in a Bill for Pithes, 296 
Where a generalExemption is inſiſted on, 
18 2 one cannot be —_— in 

Proo 1 


Z fore cannot be read againſt him, 310 


Ke an 1 not ce be Puta cn an. N 
_ ²— 310 
0 Depoſition i in the original Cauſe not per⸗ 


- -mitted to: be read n'theicrofs.Caule, 
_ ©Hecaulſe* che Point in Iſſue in the croſs 
Cauſe was nok i in — che 1 
See, 9 g 
Though « Modus is not proved exactly 
as laid in the Bil, yet an Oe! 18 2 


ecke * wp 340] 


, 
Where i filed a to continue 
an Injunction axe over- ruled, 


13 is diſſolved of Courſe without 
30 


Motion, b 


See Title Notice, 


out Coſts, 


1 CE 


the In- 


Exceptions are over-ruled when the 


Court are equally divided, Page 47 


Exceptions to the Maſter's Report, none 


can be gone into that were not . 
to before the Maſter, 


Exception allowed for not ſetting * 


Quantities and Values of Tithes parti- 
cularly, 5 108 


= | 

Upon Exceptions allowed, the Plaintiff © 
had an Order to amend his Bill with. 
the Defendant, without 
waiting for the Amendment, put uva - 


4 - ſecond Anſwer, the Plaintiff may turn 
A Need 40 Years old (but not leſs) * 


| the whole amendment into OE 6:4 
* =: SOS. -, 


if Waceptions are allowed, * Plaintiff | 
has a Right to amend his Billdf courſe. | 
without Coſts & * 


' amend an Exception, 246 

Exceptions cannot be taken to an Infant 8 
Anſwer, becauſe he is not concluded 
by it, AN n it when become: B 
of =P,” a abs "Fe 


. » 
E® 


| og 8 I 1 : Exchequer 125 
Officers &, the Revenue ought to be ſued TY 


. in the Exchequer for what they don 


-the Execution of their Office, 34 


: 6 And the Court will remove an Action in 
| IF a Cauſe Minds over to da ”—_ i 
Defendant, the Depoſitions taken be- 


the Common Pleas,againſt an Officer 


kor the Seiſure on a 4 N no 
0 here, 
When * m — dirided, ” 
ns Are a ae, I. 322 NJ 47 8 

See 2 Infant, 1 2 


i Watt 


How far this Court exerciſes 1 5 


„„ 1 
Whether this Court has Juriſdiction of 
the Revenues in Scotland, 280 


On a Motion to read a Decree and Depo- 
ſitions in a former Cauſe, ſaving juſt 


Exceptions, the Court are divided, yet 
| they ſhall be ad. ere brang no "juſt 


Exception, 9 „„ 


The * refuſed to remove an Action a- 
gainſt an Officer for ſeiſing a foreign 
Cable, becauſe it appeared he had ſeiſ- 
ed d another which was not foreign, 306 
Action 


169 
ty, The Courtꝭ will not give leave to add or 


# 4 . 2 
we $-- #73 | 


S. 


2 m what Caſe the Refiduum ſhall wth 


__ Exemption of Lands from Tithes, * 


ä 


* 
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—— | 
— — 13 


See Title Writs. 
See Title Extent throughout. 


„ — 48 
ren Whether an 
aſſign a Leaſe ſhall he carried into Exe-| 


5 Exemption from Tithes, how to be laid, 


Exemption from Tithes extends to Com- 


> ——_— —— 


Action of Trover — an | Officer re- 
moved from the Common Pleas, 


though the Plaintiff had put into his 


Declaration Goods that were not ſeiſed 
nee, " Page 309 


Execution. 


Executor and Adminiſtrator. 
1 


There can be no Decree againſt an Exe. 


ditors by Decree in Equity ſhall be 
© paid equally by an Executor without 


Agreement by a Teſtator to 
cution againſt his Executor, 


5 next of Kin, and not to the Executor, 


EE ii 
9 Real Eſtate chaned with Debts, Ge. yet 
the perſonal Reſidue (ſeemingly given 


ta the Executrix) ſhall be applied in 
bas of the real Eſtate, | "p 


| Exemption. TE 


26 


Exemption of Land from Tithes, as be- 


longing to one of the greater Mona- 
ſteries, how to be laid, and inſiſted 
_upon in the Defendants Anſwer, 3 


37, 38 


Exemption from Tithes, where it is g20d, 


ing Parcel of a Monaſtery of the Ciſter- 
tian Order, 122 


mon appurtenant, as well as to the E- 
ſtate to which it belongs, 138 
Wood Ground grubbed up is not barren 
Ground within the Statute Ed. 6. ſo 


not exempt from Tithes for ſeven | 


Years, 


271] 


Whether # conſtant W of 
Tithes is Evidence of an Exemption 
againſt a Lay Impropriator, Page 209 

Exemption from Tithes, as being Parcel 
of the Poſſeſſions of the Priors of * 


Where of Feruſalem, 


214. 

ere a general Exemption is inſiſted 
on, a partial one as to one Species of 
_ Tithes cannot be admitted, 296 


Extent. 5 


An Extent comes to the Sheriff 's Hands 
before the Return of a Fieri factas, 


cutor de ſon Tort, without ſetting up an and before the Goods levied thereupon 

_ Adminiſtrator, . 36]. were fold, 8 
See Title Coſts, and 44, 45, 63, 160 An immediate Extent, in what Caſe S 5 5 
Creditors by Judgment at Law, and Cre- be iſſued, 24 


An | Extent and a Commiſſion of Bank- 
cy iſſue the ſame Day, the Extent 

ſhalt have the Preference, | 

Whether an Extent does not reach Bonds 

not forfeited, = BH 

5 An Extent binds "We the Teſts, 39 

Upon an Extent in Aid, Debts without 

Specialty cannot be found without Mo- 

tion in Court, 2 

An Extent comes after «Diſtreſs or Rent, 3 
but before a Sale of the Goods, 42, 43 

| Upon an Extent long dormant no Pracels 

mall iſſue without Motion in haz F 


2 | The 2 fr of an Extent amenided, 


$ : 
A new Extent and Inquiſition - + oi 
be ingroſſed from the Minits taken by 
the Sheriff, and ſigned by the Jury, 
the original Extent, Sc. beinglolt, 88 
See Title Outlawry, "= 
Wherever an Extent may iſſue againſt a 
Man in his Life-tume, a Diem n claufe, 
Sc. ma K his Eſtate after 
his Death, TT BY 
6 In what Caſe an immediate Extent 175 : 
iſſue, , 127 
An immediate Extent in Aid for the Un- 
| der Treaſurer of the Board of Ordi- 
nance, 134 
An Extent cannot be antedated, 164 
Statutes of Bankrupt do not bind the 
Crown, neither in the Caſe of an Extent, 
or Extent in Aid, 202 


159] 


Extent 


_ + 


> 
bY 
5 : 
Ms 
% | 
* 
N * 
19 
4 
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— 
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A TABLE of the Principal Matters, 


Extent in Aid, in what Caſe it ſhall not 


See Tit Bill, 7 | 237 


1 in Aid ſet aſide, the Crown Debt 


being paid, | Page 221 


Extent in Aid of a Debtor to the Crown 


ſhall not iſſue, but for a Debt original- 
ly due to him, 225 


Upon taking an Inquiſition upon an Ex- 


tent, a Stranger has a Right to prove 
his Property in Goods, 0 


Debts are not bound by the Teſe of an 


Extent, but from he Caption of the 
Inquiſition, 26 


205 
Extent, and then the Landlord diſtrains 


for Rent; quere, whether he ſhall have 
the Benefit of the Stat. 8 Anne, 269 


| Extent to find Debts, a great Number of 

ſmall Debts are found, a Receiver is 

therefore appointed to fave the Ex-| _ 
pence of a great Number of Extents, | 


293] 


go againſt a Merchant indebted to a 


Sub- collector of the Cuſtoms, 300 x 
againſt a Poſt-maſter who is a| 


| Bankrupt diſcharged upon the Aſſig- 
nees paying the Crown's Debt, 337 


Se Title Pleasand Pleading, | 331, 332 5 


Extingujhment. See Merger 


2 


5 EE 2 Information, . 6 ſhall * deemed an 3 | 


| Fee-farm Rents. 


4 if A Reveipe for Rent be brought . 


drawn to the Receiver, and the Rent 


tendered, he 1 is obliged to _— it gratis, ; 


1 


Fine to. the King. 


rated, 116 


See 7. 11 Bidder, 100 


Fines pro Licentia concordandi, or * 
Fines. 


— 


= the Dutchy of 1 who ſhall 


— che Fort, 


have the Poſt Fines, Page 132 
| Forfeiture. 5 
See Title Divorce, 16 
 Forgery, 
See Note, 5 243 
Garden Ground. 


LL the Garden Ground in England 
. ſhall * Tithes for different Crops, 
10 


Highway. | 
Fer Title Evidence and Proof, 259 


Hoſes. 
Saddle Horſes ſhall Pay no Tribe, TY 
| Houſes. . 5 


5 Se Title Cuſtorn and Preſeription, 102 


| Inportatin. 


when a Ship 1 is within the Limits of 
"0" 


| Inpropriati at Impropriater. 


Whether there is any Difference between 
a Lay Impropriator and a Spiritual | 


Parſon, as to . out Title 3; WE. 
8 129 8 
5 See Title Bill, 5 - 


2 See Title Evidence and Proof, 46, 110, 


Upon an Inditment for an Aſſault, Satis- 
faction on Record —— bl : 
che Attorney General, 40 

5 when and in what manner to be 


209, 99 . | 
Induttion.. See Admt Von, dec. 
tif ant. 


| The Method i in the Court of Exchequer, 
where an. Infant 1s to aſſign purſuant 


to the Stat. 7 Anne, E e 
R 


F Information for importing Brandy in a 
Collier, upon the Stat. 5 Geo. how to 


ES Pleading double to an Information | 


_ Two Informations upon one  Seifure of | 


0 | Information upon a new Statute mult ſet | 


An Infant is not i by his — 
but may amend it when I” comes of 
Age ; and therefore Exceptions cannot 
be taken to an Infant's Anſwer, P. 338 


See Title Legacy, 240 
Information, and Informer. 


Two J nformations exhibited the ſame 
Day, being for the ſame Matter, are 
ſet alide, 4 

Inflation of Seiſure, the Steps there- 

in, and what Delay ſhall be a . 

for a Writ of Delivery, 3 

Information for import 

Duty being unpaid. 


porting Brandies, the 

ow to be laid, 
42 
information for importing Brandies in 
unſizable Caſks, 44 
Information amended, 49 


The Informer dies pending the Informa- 


tion, 


56 


Several Seiſures by ſeveral Perſons, not 


in all amounting to 1001. may be put 
into one Information, 63 
Aſecond Information granted upon one | 
and the ſame Seiſure, 72 


be laid, 


1 78, 119 
Verdict upon 


an Information for the De. 


fendant, he ſhall have Coſts by the| 


Stat. 6 Geo. 


Debt, 


Wo * 96 
See Title Evidence and Proof, I 40, 203, 
q 230, 262 


forth every thing requiſite to bring the 
Offence within that Law, 
See Title Anſwers, Sc. 


Whether an Information o 


177 


192 


A T ABLE of the Principal - ' Matters, 


. by way of Devenerunt for the 
treble Value upon Stat. 8 Anne, P. 223 
Upon an Information in Debt for Non- 
payment of Daties, the Day laid is 
not material, and every Perſon to 
whom the Goods come may be charged 
for the Duties, 224 
The like Information for Duties on French 
_ Wines, the Crown cannot make Elec- 
tion to have a Forfeiture after Seiſure 
by the Officer, bs 
Information for aſſiſting in unſhipping of 
Wines, upon the Stat. 8 Anne, whe- 
ther only thoſe actually preſent are guil- 
y. 227, 247, 277 
Information for importing Goods "AL 
| Rotterdam, not being the Place of their 
Growth, whether Notice in the Maſter 
is neceſſary to be proved, 230 
Information on the Act of Navigation 
for importing Tea from Offend, what 
ſhall be faid to be a Running of Goods, 
Information on the Stat. 12 Car. K Be = 
carrying Wool on Board in order for 
Exportation, may be laid in . Coun- 
= 236, 237 
Inf nen for unſhipping Tea, the Du- 
ties unpaid, Herba exotics ; wikis an 
Anglice means Tea, . 
Information for not 88 a true Re- 
Port muſt be lad to be where © the Im- 
3 — * 


Injun&tion was moved for, becauſe the 
_ Defendant demurred only without 
leading or anfwering, OF 1 5 


To the Biſhop of Ely's court, * . 
When Exceptions are over. ruled, the In- 
Junction is diſſolved of Courſe — 


ught not to be 

entered in the Information Book as 
well as filed, before a Capias ought o 
iſſue upon it, 1 
Information for importing Cocoa Nuts 
from Holland, what is deemed a frau- 
dulent Manufacturing, — 4246 


Whether the Attorney General can with- 


draw a Juror in an Information Qui tam, 


220 


Motion, 
Affidavit read veryfying the Bill, to St 
an Injunction, 33 
Injunction: to put the Crown in Poſſeſſion, 
1 
In unction to ſtay Execution on a 7 
ment on a Bond for rozol. given up- 

on a S. §. Contract wr 3007. 175 


=} 


261 5 


| 5 


A T ABLE of the Principal Matters. 


— what — a en, E- 
quity will 


An Injunction to quiet the Plaintiff 3 in 
his Poſſeſion, may be moved for be- 
fore the Service of a Subpang to an- 
ſwer, 110 
Exceptions muſt be filed, and Notice 
thereof given two Days before you can 
move for Inzunction for want of an| 
Anſwer, 3 11 
Injunction perpetual decreed, after three 
Nonſuits, and two Verdicts in Eject- 
ment and two Bills in Equity, 158 
Imjunction to the Spiritual Court to ſtay | 
Libel for Tithes, when a Modus is 


fought to be eſtabliſhed here, 176 
Liberty given to Defendant to at 
Law notwithſtanding Injunction, 182 


Injunction may be continued, if the An- 


ſwer be not ſigned by t che Defendant, 


251 
: | Injundtion granted on an Information by 
the Attorney General at the Relation 


the Mayor of Liverpoole, to injoin De- 


fendants from Beni ing Money re- 


_ ceived for the 
a: 22838, 259 
Injunction refuſed to put the Plaintiff in 

Poſſeſſion under a Leaſe. from the 

Crown of Defendant's Lands who was 

_ outlawed, 261 


t of the Corpora- 


n on an Attachment extended to 
ſtay the Defendant's receiving S. S. 


Annuities, aan} to the de” in 
_ the Bill, 8 23g 


_ an Injunction upon 3 
Contract relating to S. S. Stock, 8.64 


fires. Seo Adm; ens &e. 


1 Tith Rec 4, 5 


ecognizance, 
Intereſt exceeding th Fenty of a Band 
decreed, 23 


The Difference as to Intereſt, when A 
Mo e is aſſigned wi , or nik. N. 
out t 27 = 1 rear, 44 
In what Caſes give Intereſt] , 
os uponaWrit of nquiry £ Damages,s 19 
See Title Legacy, 24⁰ 
nguiſitinn. — 

See Title Extent, 2 331 


, 


See Title Bill, Paye 303 
Foinder i in Aion, 1 
See Tu Baron and Feme, 


27) 


Jaintenants. 
The Truſt of a Term in ointenancy 
Lu go to the e oP que 
3 


22 | 
ines ſet hy 6 of Boren : 
"PE upon Motion, 8 
3 e din 
See 7 itle Cuſtom and Preſeription, 43 
Iſſue directed to try whether Tithes of 7. _ 
Reder ef Jo paid to the Vicar of M. or © WY 
Rector r ; > 
tber, 8 Jos 
Iſſue to to try whether Beech be g 


Timber in the County of ford, 


PR HW 
Iſſue directed to try a Modus, though the 


ſame — hin 


M joined. 

Se mila. 

A Jadgrnent « at Law i is no 0 Eftoppdl r. 5 
quity, - 3t 


A Judgment tis 8 a Decree in E. 


for Debt, ſeem io he ud e.. 
bo — 45 


Rn 4 


Judgues: ingerlacatory does ene ; 


of Hand, J 
wieter he Ce vn Key the emprin 
Judgment upon ati Information upon 
a Suggestion that the Witneſſes were 
dan Tra 


vel. 


34 : 


TREE 


med 


256 _ 
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we 


— Leafe and Leaſebold aur. 
Ser Tithe Baron and Feme, | ot = 
INE, 1 „ 


See Title Commiſſioners of Exciſe, 


er . Bonds and Obligations, 


— 8 


| a 


Juriſdiction. 


The juriſdiction of Juſtices of Peace as 


to Carts and Horſes, upon the Stat. 8 
_ Page 139 


Whether the Court of Exchequer has 


Juriſdiction as to the Revenues in Scot- 


la 280 
nd, 10 


Jarer. 


draw a — in an Information Qui 


tute of Bankrupts, 38, 202 


Lancaſter, Dutchy of. 


* un Fines or Poſt Fines, 132 


Where there are peciße and | Money Le- 
_ gacies, the latter ought firſt to be ap- 
plied towards 

ewels, when applied 


to pay Debts in Eaſe of the real Eſtate, 


| 


| 


- Whether the Attorney General can wih : 


— 


his Mother for Maintainance and put- 


ting him out Apprentice, Page 136 
Where Proviſion is made by a e 


pay a Debt out of his real Eſtate a 
erm for Years, or his perſonal E- 


ſtate, ſhall not be applied for that Pur- 
Poſe ſo as to ſink the Legacies, 137 
See Title Cuſtom of London, 195 


Payment of a to an Infant is god 
Payment, and from what Tune! it mal 


tam, 220 
ES 2 > 
See Title hunden, | 139 
= Juſtification. Ee 
See Title Pleas and Pleadings, | 114 
£4 pay 4 


FHETHER he is — 5 FOE 5 


—— of Debts, 32 
Spreife Legacy of 


When a Modus is too rank, the Defen- 


| Legacy i Son not to be paid till bes kw 
of Age, no Deduction ſhall be allowed A Modus for Tithe Milk, 


oy Intereſt, 240 
 Light-bouſe. 
Whether it is chargeable to the Church 
3 1 Statute of. 
$6 Tak ae Sc. 60, 213, 217 
 Mointainance. : 
85 EE Titk Legacy and bene, 136 
Martine. 
See Titk Protibiton, 145 
| on Meal of Wheat. — 
| See n Cuſtoms « or 'Duris, 281 
E 11 Judgment, 199 
. me 


P"IX « Modes to alot in the Spiritual 
| Court, and they 


refuſe that Plea, 1 
Prohibition ſhall go, 8 
dant is decreed to account for Tithes 
in Kind, 
A Modus of is. in the Pound for Pa- 
ſture, according to the Value of the 
Land is void, as . too rank, 20, 
174 
40 


Several 


T0: 


A T ABLE of the Principal Matters. 


— ———— 


n Modus's allowed to be my 72. 
for Cow and Calf, Cyder, Apples 
Fire-wood, Fruit, Herbs, Roots, c. 


Although a Modus be pleaded, yet 


tities and Values of the Tithes muſt b 


1 of Psrt of the Milk for the 
;| Whole, bad, Page 307 
An Half-penny for each Calf, good, 304 


Page 57 Smoak Penny for Fire-wood, good, 307 


An Half-penny for each Sheep dying, 


good, 307 
ſet forth, | 60 


"2 Diftributive Modus' s are bad, 


Several Modus's diſallowed, no Time = [ 


44. per Month ſor the Tithe Wool of e- 


The Impropriator muſt be a Party to Bill| very 100 Sheep, good, 307 
againſt his Leſſee to eſtabliſh a Modus, Modus as to Lambs, 308 


70 Modus as to Chickens, Ducks and E | 
4 Modus' „ which good, and which too 


rank, N 79 Modus of 4d. for Tithe Milk 9 


at Eaſter, good; if the Day of Pay: 
ment of a Modus be omitted in an 


ing alledged when they were payable, | Anſwer, it may be ſupplied by Evi- | 


7 105 
5 Modus for Hay and all ſmall Tithes, 125 


dence; aliter, if the Day be omit- 
ted in a Bill to eſtabliſh a Modus, 328 


Modus of Work done by carrying a Cart Modus of 65. 84. for one Calf, if ten; 


Load of Turf for the Parſon's Houſe, | and not ſaid, 


in lieu of Tithe Hemp, F lax and Hay, tion, if under ten, bad, 
difallowed, SD! 


* and fo leſs in Propor- 


Modus not proved exactly as laid i ;n 15 


3 Modus of 4s. at Far ehe in lieu Bill, * an Iſſue was directed to try it, - 


of Tithe Hay of a Farm, "I | 


Was of 14 at Eon for Hay, and of | 
286. 84. for Hay and {mall Tithes, | 


„ In Debt for a Fine ſet in the thus of 


allowed to be good, 


— : 
"hs brought into Court. 


: Modus of 84. for a Cow and 44. for an| the Lord of a Manor, you cannot 
Heifer, in lieu of Milk and Calves, | bring Money into Court, as may be 


good, „ done in Debt for Rent, and Covenant, ; 


55 Modus of 35. 44 for a Score of Sheep 


ſhorn out 77 the Pariſh adjudged void, 


Sc. 124 
Money paid into Court, verdict for the 


for the Uncertainty of the Time * D endant, the Plaintiff being a Pau- 
Payment, 11, 172, 173| per ſhall have it paid to him; aliter, if 


Modus when a Bill is brought to eſtabliſh he had not been Fauper, 


28 7 
it here, this Court will 1 imoin the 1560 . 
ttunual Court, 7 Mortgage, Mortgageor, and Morigager. 
| See Title Evidence and Prock, 180 


Modus of 4d. per Score of Sheep, pay- Mortgage aſſign ed with, or without the : 
able on or about the 25th of April, is] Privity of the Mortgageor, the . : 


uncertain as to the Time, .- B98 


ence as to intereſt, _ | 


5 ve Tk Anſwers, fs. 211 Poſſeſſion for 34 Years at a . | 
| Modus of 3s. 44. for Tithe of five Clo-| Redemption, * Demutrer to the 
8 ſes, upon an Iſſue directed it appeared Bill, 56 


in Evidence it extended to ſeven Cloſ- Mortgage of a Ter m, whiter ſhe ſhall 


es; Quaere whether the Modus be ſup- 
ported by the Evidence, 267 


Modus of nine Cart Loads of Logwood, 


a Hogſhead of Cyder 2d. per Acre, 


be permitted to plead to an Inquiſition 
taken on an Outlawry againſt the Mort- 


| Eageor, after the Term ſold by the 
Sheriff, 104, 105 


— 


good, 279 The Mortgageor, and not thi Mortgagee, — 


Modus of 41. 10s. per Amum for a Farm ſhall preſent to the Church becoming 
of 3ol. per Annum, is too rank, 301 YAcant, "= 130 


22 
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Gn to * a dw of 37 Years 
ſtanding, Page 288 
Mortgagee gets a Settlement into his 
Hands by indirect Means, yet ſhall not 
be obliged to deliver it up, 
Mortgage by a Popiſh Heir may be re- 
deemed by the next of Proteſtant Kin, 


346 
Mortuary. 
Ser Title Evidence and Proof, 46 
Motion in Gurt. 
See Title Extent, _ 42, 62 | þ: 
See Title Injunction, 30, 110 
See Title Note, _ 
See 7 ule Writs, | 45 
Note, and bmi Nate. 


N OTE given upon a South-Sea 


: the Stat. 7 Geo. as well as a Bond, 108| 
- Plaintiff is not obliged to produce a Note 
of Hand before Trial, upon Motion 
and a St 


aauauſe it is his Evidence, 243 
See Title Bankrupt, 120 
Ste Title Baron and Feme, 188 
See Title Evidence and Proof, 175 
hw Title — „%%%%ͤͤ ᷑ » 

| Notice. 


A n ſtands by and foes wet 8 


Leſſees of the Tenant for Life, (who 
apprehend the Leſſor had Power to 


make ſach Leaſe) lay out great Sums 


in Improvements, without giving them 


Notice, their Term ſhall be wee ; 


in a Court of Equity, 


an Injunction for want of : an Anſwer, | 
116 

See Title Bail, 143 
See Title Coſts, 86 

© Fee Title Cuſtom and Preſcription, 333 
See Title Information, 230 
See Title Toll, 114 


298 


ö 


* 


met is a Compoſition within | 


uggeſtion that it is forged, be- | 5 1 
Outlawed Perſon dies, the ag; Title Ti 


1 Notice of Exceptions being filed muſt — 
given two Days before you can have 


| 


and judgment, 
Upon giving Security, Money levied by 


Oatb. 


Perſon claiming Bullion ſeiſed in a 
Ship is not obliged to make Oath 
that it is his Property, Page 21 

The Value of Tithes are to aſcertained 


260 - 


by the Flamtiff 's Oath, in what Caſe, 
Offerings. DR 
_ Se Title Cuſtom and Preſcription, : 
Office found. „ 
An Inquiſition upon an Extent on an Out- : 
lawry is not an Office of Intitling, but 
& Inſtruction only, 103 


 Outlawry. 


Ye Loxton. whether bo ell ar he 
_ relieved where goods are ſeiſed upon 
an Outlawry, he having diſtrained 


| them for Rent three Days before, 5 


To whom Money levied upon an Out- 
lawry is payable, 38 


is at an End, 10, 103 
If a Venditioni exponas ought to iſſue to 


ſell a Term found upon an Inquiſition 
on an Outlawry, or only on an Extent 
WD . 


the Sheriff upon an Outlawry may be 
paid to the Pleader, 1323 
Landlord relieved as to a Year's Rent, 
where his Tenant's Goods are taken 
on a Capias utlagatum, 
Outlawed Perſon is found poſſeſſed 
Term, but he dies before it is ſold by 
a Venditioni exponas, the Widow is let 
in to plead this Matter . 


chaſer, _ 
See Title Injunction, 261 
\ , Parton. 
GEE „ Reooonifands” TY 


| 


Partners. 


1 * 
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k | £ | he gave Notice hw. much the Toll 
Partners. | was, I14 


; — OR Statute Merchant pleaded to an Inquiſiti- 
In merchandizing each of them is liable] on taken on an Outlawry, as prior to 
| to pay the whole Duty to the King, | the Outlaw I23 
Page 97, 223 Ancient Demeſne i is not pleadable, where 
n of a Subpaena upon one Partner Damages only are to be recovered, and 


here deemed good Service upon his] the Action is contra Pacem or Vi & ar- 


Partner in France, = 169 > though the Title may come in 

10N, | = 139 

Parties neceſſary. ISolvit ad dm and Fu adminiftravit — a 

| Bond 181 
See Tile hi. 538, 115, 141, 181, 192, See Title Outlawry, "= 0 


200, Ps] One in Execution in the Fleet. upon a 
Judgment on an Information for being 
| concerned in unſhipping Goods, Sc. is 


no Bar (or Satisfaction to the Crown) 
See Till Money broughtir into Court, 287 - —_ ou, onfagainſt another my . 


Fuuper. 


| fon for being concerned in the very 
® enfin. | - fame Thing, 3 ” 
EY — Plea to an Extent, Ge. where it muſt 
| Ke. Ti lr Bill, ol conclude with an Avernient, and nan 
do the Country, = Y 
5 2 leas in Equity. — Ke * Eridence and Proof, e 
See Tit Anſwers, Pleas and Demurrers. T |. 4 End Heir. | : 
P Ieas and P lan 8. If he c can make Morgage to defeat the , = 
See Sith Information, 3 el next P * „ 
Non aſſumꝑſit infra ſex Annos p 1 = 
rd brought 1 into Court, but ſet} + B br tion. EPS xd 
Plea of 3 in the Plaintiff” s Chrif- 2 Ti * Baron and Feme, Bs $6 
0 tian Name ſet aſide as a ä N af nal. GG 8 
Plea to an! 8 upon - 66 Dione on Bonds, Les 
an * that the 7 . Se Tit Se. TE, 275 Fe 
is dead, without ſetting fo itle al-“ 2 
| lowed to be well 3 for the Ter-| _ Hunde. cn 
tenant, „ Ser Sheriff, e 9056 A 
8 3 293) 85 ng 0 WY” 
If Mortgagee of a Term ſhall be per- Pow er. 


nitted to plead to an Inquiſition taken | 


on an Outlawry after the Term ſold bh Power 8 or per rial, whether it 
Or 


on a Venditiont exponas, 104 can be executed for the Benefit of the 
Whether Sunday is one of the Days a De-] Crown after Attainder of Fien Trea- 


fendant has to plead in, 413 ſon, YM 2 
Plea of Privilege of an Attorney of the | __ 7 
_ King's Bench admitted after an Ap- | 5 | Preſeripton. 
|  pearance, and Bail put in, 113 
In a Plea of ultifcadon for Toll to a | dee 7 ile Cuſtom and Pre 
| Treſpaſs, Defendant need not alledge | 


Preſents- 


* 
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. 


4s 


See Title Mortgage, &c. 


b 8 Officers of the Revenue o 
in the Court of ES for what 
they do in the ExScuten of their | 


See Title MR 5 


W not ſtayed on a Suggeſtion | 


tors, 


Ster 7. itle Coſts, 


— | 
Preſentation. 
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Prochein Amy. 


See Title Baron and Feme, 


Page 210 
See Title Coſts, 9 
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 » Privilge. 4d 


Writ of Privilege allowed to the foreign| 


Oppoſers Deputy, 


P. he. of be 4 4 of an Attorney of 4 


admitted 2 an Ap- 


 Probiition. 


4 [In what Caſe it ſhall go tothe Spiritual 
Court in the Caſe of a Modus, 8 
Prohibition to the Court of Admiralty 


1 and Bail put in, 


of the Uſher of the Cuſtoms, but de- 
nied to the Chief Accountant to the 
Commiſſioners for 3 the Na- 


255 
85 to be ſued 


„e 34 


| Probate. 


_ dence, "5 £2 6 


5 . 
Writ of Privilege granted to the Deputy 


ee, 399] 


_. T rrcbibiden 3 to ſtay Proceedings 
_ Fi her Caſe a Parkin, * a Will of | 
Lands may „ 


upon ſeiſing a Ship by virtue of a War- 


Court, 
t what Time it is, Or is not too late to 
come for a Prohibition, 17 
rohibition to the Admiralty Court de- 
nied, where there was a Libel for Ma- 
riner's Wages after Seiſure of the Ship, 
121 
Marriage with the firſt Wife s Mothers 
Siſter is prohibited, as within the Levi- 


awarded, 145 
in the — Court for Proctors 
Tia ar hf « fingle 
e Ordinary cannot puni ra . 
Treſpaſs upon the Body of the Church, 


| Proceſs, a Service thereef. 


Peoceſs of Venire facias left at the Duke 
| daant's Houſe is good Service, ang + 


he is beyond Sea, 


er a Cepi corpus returned upon an At- 
tachment, if a Meſlenger be . 


ble, 5 82 8 
Service of a 1 upon one Partner | 


| bere deemed good Service upon his 
Partner in France, #207 


A Letter to a Peer by the Lord Chief| 
Baron is not ſuch Proceſs as ſubjects | 


the Defendant to a Contempt, but it 
gives 8 of Suit to the Plaintiff, 
124 


that the Information was brought with- 
out the Conſent of one of the Rela- 
| 258 
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if it does not hinder Divine 8 Y 
A Prohibition to the Silfitual Court mall 


been allowed at a Veſtry, 247, 289 
Prohibition to the Admiralty refuſed, 7 
Prohibition to the Spiritual Court r 
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| Provogation. we 
| See 2 Error, "Oh 321. 
 Protefion 5 
See Tule Colts, . 272 
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Provido that if the Leſſee ſhall cammit 
Waſte, then the Leaſe ſhall determine 


and 


rant, according to — Courſe of their 


_ zucal Degrees, and: a Conſultation was 


go fora Churchwarden libelled there 


67 touching his Accounts, after they have 
The King may proceed either by Scire 


ale“ or by Extent, or by both, 74 
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and ceaſe; whiether this is a Covenant; 
or a Condition, Lage 11 4 


Publication. 


After Publication paſſed, and the Depoſi-| 
tions are delivered out to be copied, 
Publication can never be enlarged, or 
further Witneſſes examined, 


} 330 

See Title Depoſitions, 50 
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HE Benefit and Effect of a Quic- 

* 8 | 1 3 1 5 
Rebellion, Comm ion f. 


„EE Title Commiſſion and Commiſ- | 5 
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| DO oners, 


| Recognizance. 2 


5 The W who are Security ſhall pay 
| Neither Coſts nor Intereſt on a Recog- 
niſance forfeited, which was pow up- 

on a Plea to an Extent, 


| Recogizance diſcharged where the "Of | 


fence 1s * 88 
* Common. 
See Tith Truſt, 204 
| Relearing. 


- Cree, 5 


1 See Tl Coſts, 
5 5 Relief. = 
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See Title Bill, 18, 29, 95, 287, 331 
See Title Mortgage, 2098 


 Replevin. 


If a Diſtreſs be for any Duty 
Crown, the Party diſtrained cannot re- | 


Bev» 14 


07 


to the 


Refiduum. 


Of perſonal Eſtate, in what Caſe it mall 


go to the next of Kin and be diſtribu- 
ted, and not to the Executor, Page 112 
Reſidue of perſonal Eſtate, in what Caſe 


it ſnall go in Eaſe of the real, A 
the ſame be charged expreſly with 
Debts, Legacies, Sc. 260, oe | 
5 Review, Bill of. ; 
See Title Bill, 0G 
Revivor, a1 bk 
| See Tit Colts, 45, 160 
| Running of Good. | 
2 See Tit Information, 236 
| Sarifatton. Eo 
* u Plexs, 371 
aui fur on Rara 
See Title Fine to the King, 


. 
Scandal and Impertinence. 


1 In What Manner Coſts are taxed when 


the Anſwer is reported ſcandalous, 164 


| | When the Anſwer is in, it is too late to 
ARchearing muſt be applied for within | 
ſox Months after pronouncing the De- | 


refer the Bill for Impertinence, "_ ws 
ver too late t to refer for Scandal, | 


See Title Bill, Tn nl 55 


Keire facias 


15 to a ie facias upon a Bond for the 


E xportation of Goods, 


When a Scrre facias, and not an Imme- | 


| diate Extent, ough: :0'go, 1 128 


Scotland. 


See Title Exchequer, Court d 5 


A 


5 5 E 


Security. 


Writ of Aſſiſtance granted to Sequeſtra- | 
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Security. 


See Title Recognizance, Page 4, 5 


The Courſe of the Court in taking Secu-| 


. rity upon traverſing an Inquiſition, is 
to the Value of two Year' s Profits of 
the Lands, 


. curity for Coſts, a Depoſit in Money 
will not be permitted to be made 1 in- 
ſtead thereof, 


35 
Upon giving Security, Money levied <1} ; 
pon an Outlawry may be| 


the Sheriff u 
paid to the Perſon who pleads to the In- 
quiſition taken upon the Outlawry, 123 
it what Caſe the Defendant being a Fo-| 
_ 
abide the Event of the Suit, 183 
Whethor one protected ſhall =” Securi- 
. we Colts, —- > 
Security Bond for three Years ſhall ex- 
8 "ne — 275 


| Seifure, 


5 Reſeifare of run Goods, when it it is allow-| "© 
oo 36 
There is a Difference between a Seiſüre W 


and a Devenerunt, 59 
Several Seiſures by ſeveral Perſons, not 

in all amounting to 1000. may be put 
into one Information, 


3 130 
See Title Reidence andProof, Z 49 
See Tithe Information, 25 30, 72, 96 
See Title Prohibition, 1 
See Title Trover, WO 67, 80 


Sequeſtration, and Sequeſtrators. 


= Sequeſtration muſt be returned before 
it can be moved to diſcharge it upon 
the Death of the Party, as to Lands, 


31 
No new Sequeſtration can be a be- 
fore the firſt is returned, 62 


tors, they have been oppoſed, 168 
See Tithe Bill, 141, 192 
"Seq ueſtrators cannot ſell or remove De- 
"Zendant' 8 Goods in the Caſe of a 


= | 63 
Seiſure, before two Juſtices by. the Stat. | 


— 


25] 
Where a Foreigner Plaintiff is to give Se- 


igner ſhall, or not, give Security to 


— 


Contempt, for want of an Anſwer, 


+ . TS 


Page 272 
Sewers. 
" Title Commiſſion and — 5 
| I 
* 
Whether the Sheriff ſhall detain ths 
Foundage upon a Levari, 
Slander. 
| See Title Prohibition, = 312 


Statute. See Limitations. 


8 A Exciſe ſhall be held - 

ſtrictly to the Letter of the Stat. 6 Geo. 
which gives them Juriſdiction, and 
breaks in upon the ancient Juriſdiction 


Bs = IT x 106 
" 20 | Statute Merchant. 
ON vun Pleas and leading, ” 123 
| Stock in Trade. 
See Title bene. 28 
Super. ; 


A Super cannot be taken * and ſet : 
upon another, but Proceſs may iſſue a- 
gainſt ſome of the Commiſſioners of 
the Land Tax only, who _ the 


| deficient Duplicates, | 
eee. 
See Title 8 64 


At what Time, and for what Reaſon it 

ſhall iſſue to diſcharge a Priſoner upon 
a a Judgment, "= 
Whether a Prorogation be a Super ſedeas 
to a Writ of Error in the Houſe of 
Lords, - mob 


| 


Tail. 


| Tithesof Garden Came, 1 
Tithes in Kind are decreed to be ac-| 


| 


89 


* 


_ 


R 
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* 
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Tail. 

— Title Deviſe, Page 301 
| Tad 
At what Time a Tender of Tithes freed 

the Defendant's Coſts, 28 


Tender of Payment of Tithes admitted 


ng Iſſue directed to t 


after the Anſwer, 
T imber. 75 
See Title Evidence and Procf, 


126 
Tues. 


Fa Tos Mados ted. 


Tithe Herbage, or for iſtment, 
what Proportion it ſhall be paid for wid 
profitable Cattle, 
i A Compoſition by Parol for Tithes ä 
only be good for one Lear, 
| Tithe Herbage, or _—_— Tithe, by 
whom it ſhall be paid, 3 
Saddle Horſes ſhall pay no Tithes, _ 


A Vicar need not ſet forth how he is in- E 
titled to Tithe I and {mall 


Tithes, 7 


10 


counted for, when a Modus 1 is too rank, 
10 


11. paid but 
not of After- 


—_— 
Turnips, Tithe thereof, how often t to be | 


2 2 G den for Tithes, 15 
Tithes of Peas and Beans ſet and planted 
in Rows, are ſmall Tithes 19 
Of Hops, Hop Poles, and Milk, 
The Value of the Tithes to be aſcertain- 


ed by the Plaintiff 8 Oath, in what 
n = - 


Exemption from Tithes, how to be ka, 
2 


At what Time a Tender of Tithes ſaves | 


the Defendant Coſts, 28 


Exemption of Land from Tithes, as be- ö 
longing to one of the eater Monaſte- boy 


Y my: RI Tithing 


ries, how to be laid, 37 


1 


10 


20 


— 


Bill for the Tithes of Fiſh, how to be - - 


laid, _ Page 43 
A Tender of Tithes permitted to be 
made after the Anſwer, <7 
Tithes of Wood, whether due of com- 
mon Right, 61, 62 
Where an * from Tithes is 
good, 66 
See Title Vicar, | by. 0 
Whether Tithes be - payable of an anci- 


ent Mill, and the manner of * 
Milk, 
ry whether Tithes of 7 


are uſually paid to the Vicar of M. or 


the Rector of N. and the Jury find to 


neither, 


Tithe Wool of Lambs ſhall be paid, and 
Tithe for Agiſtment of —— 90 


3 W above 20 Vears Growth are 


tithable, if cut and corded for Fuel 
aliter nun, 98 
Tithe decreed to be paid for Houſes in 
St. Saviour s Southwark, it being the 
_ only Prov hon. made for the Miniſter, = 
102 
Tithe of 8 in London, cuſtomary Þ 
Payments ſet up againſt it, es 
Quantities and Values of Tithes muſt be 
ſet forth particularly in the A 


1 
Ye Tith Evidence and Proof, 8 


Title muſt be ſnewn in a Bill for Tithes, 
where it is a Lay Impropriation, 115 _ 

Bill for a Portion of Tithes in a neigh- 
bouring Pariſh, the Vicar of that _ 33 

riſh muſt be a Party, n 

Lands of the Ciftertian Order only dif. EY 

charged from Tithes quamdiu in pro- 
priis manibus, 


See Title Impropriation, Sc. 


3 


129 


Bill for Tithe Wood de Aſſartis in the 


Foreſt of Dean, and what the Word | 
Aſſart means, 128, 312 

The uſual Time for tithing Lambs is 
when they c can live without the Dam, 


133 
See Title Colts, 1 
Exemption frm Tithes extends to a 
Right of common, as well as to the E- 


ſtate to which it is appurtenant, 138 


105 


23 


A Ta A B LE of the Principal Matters. 
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Tithing of 2 the Queſtion por 
whether Fraud or not in the Courſe of 
Defendant's Management, Page 139 

See Title Bill, -* Ta 

Bill bya Vicar for Tithe Herbage and 

Furze, 144 


Wood Ground grubbed up pays Tithes, 
and is not exempt by the Stat. Ed. 6. | 


I 
Tithes of Peas and Beans ſhall be paid 
do the Impropriator, if the Vicar doth 

not ſhew an Endowment or Uſage to 


the contrary, 169 
Eafter Offerings are due of common 
t, 173, 1 98 
Ser Title inandtion, 176 


ith of Mill, Head-lands, and Che- 


183 
See Tit Cuſtom and Preſcription, 186 


A Portion of Tithe is diſtinct from Tithes 


annexed to a Rectory, 189 


N Bill for Tithes uſed formerly to waive Pe-“ 


nalties, but not of late, becauſe the 
ſimgle Value is only prayed, 
1 Offerings decreed due of common Rig 


198 


85 See "Tit en, 209, 214, 296 


Statute of Limitations not pleadable to a 


ZBill for Tithes, 213] 
Bill for Tithes, Glebe and Common, 

SPE 2.38 

_ Bill for Tithes of Fiſh, 2239, 256 


Bill by an . for Tithe Hay 
under a Grant of Fac. 1. diſmiſſed 


none having ever been paid to him 
. 1 


ſimce the Grant. 
Bill for Tithes by a ** Curate diſ- 
miſſed for want of Title, 273 


a Farm and Tithes againſt the ve- 


ry Word Tithe, Mö 
Vetches and Clover a J 

ttle uſed in Huſ- 
Tithes are not que, 279 


when cut green for 
bandry, 

See Title Bill, 3 
Tithe Herbage ſnall not be paid for Sheep 
ſhnorn out of the Pariſh, becauſe they 

are Animalia fructugaſa, 313 

Turnips (ſown after the Corn is cleared) 


fed with Shcep and barren Cattle, | 


_ ſhall pay Tiches, 314 


Right | 


"_— they wete demanded by Cu 


e as to Tithes ſhall explain a Leaſe| 


274 
Tithe, but | 


— 


There can be no Preſcription in Non is. 
cimando againſt a Lay Rector any more 
than againſt a Spiritual Rector, Page 

4:49 

A Vicar's Right to Tithe Hay made oe 

from the Defendant s Anſwer, without 


putting him to prove that he had uſu- 


ally received it 2 
59 See ite Coſts, : = 335 
Clover Seed is a ſmall Tithe, 344 


Preſcription in Non decimando cannot be 
even againſt a Lay Impropriator, 345 
See Title Evidence, 209, 143, 296, 321 
See Title Anſwers, Sc. and 60, 141, 
210, 11 
See Title Compoſition for Tithes, 394 
See Title Cuſtom and SS: 333» 
4 


Se Tie Aſt, 312 
: u. 5 

See Tithe Tithes, 4 

See Title Bill, 155, 27 3 


Bill for Toll for landing Goods in the 
Plaintiff's Manor diſmiſſed, as oF 8 
proper at Law, = 

Bill for eſtabliſhing a Right to Tolls fir 


Sc. coming into a Manor, 68 


Notice of Toll by a Demand i is ſufficient, 


«4 "3 
See Title Bil, 3 


75 Tranſportation. 


One 3 on the Stat. 4 Ga cap. 
11. upon a Judgment on an Informati- 
on n againſt him for running Wool, _ 


| Treafure T; rove, and 7 rover. 


A Bill for Diſcovery of 7. reafare trove is 
proper, but the Plaintiff cannot have 
Relief, becauſe he may bring Trover, 
18 

( Trover for Goods ſeiſed will not li a- 
Rainſt the Officer, 


A T ABLE: of the e Matters. 


Trover Treſpaſs, whether 
o Tre, meter thy wil 


abjque probabili Cauſa, Page 80 


Treſpaſs, 
Tee Title Traue trove, and Trover 


Ser Title Writs. 


d | See Title Evidence and Proof, 


Trial, and new Trial. 


- A new Trial granted after a ſpecial Ver- 


2323 how he is intitled to 
Tithe Herbage and ſmall Tithes, X 


diet ſigned by 8 


A new Trial granted for Miſbchaviour fl 
the Jury, 51 


New Trial, whether it can be granted on 
an Information of Seiſure, where a 


Verdict is for the Defendant, _ 253 
8 Iſſue to try a Modus of 35. 4d. for Tithe| 
of five Cloſes, the Frook exten it 


to ſeven, the Judge directed the Jury 
for che Plaintiff, a new Trial ordered, 


E 207 
Ful, and 7 ruſtes. 


Deviſe of Money FAN" to be ſet. 
 tled to A. for Life, Remainder to her 


_ firſt, Sc. Son in Tail, Remainder in 
Fee; the Money is not laid out, A. s 


have the Money; Quere whether E- 


_ quity will pay it him, and fave the 
Trouble and Expence of a common | 


See Title Deviſe, 12, 187, 3 302 d 
Ser ** * e 
Luhe. Fo NY | 


When they are pulled * to pay 
Tithes, though never ſo often ſowed, 
10 


Turnips (down after che Corn is cleared) 
fed with Sheep and barren Cattle, ſnall! 


pay Tithes, 314 
 Tythes. See Tythes. 


Venditioni exponas. 


See 2 + Exchequer, 


A See Till Tithes, 


uur aul. 
Se. BE Title Bill, 


ver- and ik Hage. 
See Title Bill. 


Witneſſes. 


See Title Information, Page 236, 237, 261 


285 


——— * = 3 


75 144 


In what Caſe he need not ſhew any ſpe- 

_ cal Title by Endowment or Preſcrip- 
He has the fame Right to all Tithes in 
dis — as — has of 
common Ri 1 5 
The Vicar is — intitled to Tithes 
Feeas and Beans without ſhewing 
dowment or Proof of Ukage, 16 169, 10 
_ | Vicar ſhall have Eafter Offerings c com- | 


= 
See Title Tithes, and. 
See Title Evidence, 
See * Bill, 92 75 


Son of Age, comes and deſires to- 


75 : 


87 
= 
n 


„ 
126, 327 
=: W 

192 


215, 6 
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See Title Commiicn, 2 Pl. 16, 186 
Witneſſes are not twice examinable to the 


ſame Matter without Leave of the 


* 


Court, Page 24 
It is an Objection to a Witneſs, that he is 
an Inhabitant of the Pariſh where the 
Modus is infiſted on, and it lies on the 
other Side to ſhew he enjoys no 
tithable Lands, 


nieſs before Publication, * 46 
The Maſter of a Ship not allowed to be a 


Witneſs, though there is no Informati- 


+ againſt the Ship, 140 | 


A Witneſs ſubpæna d 3 the Court 


before he is examined, the Court will 


not grant an Attachment againſt him, 


242 


Witneſſes compelled by Rule to attend 


the Maſter, 169 


Witneſſes who are Servants to the Eaft- : 


India Company, Plaintiff's, not permit- 
ed to be examined de bene eſſe, as going 


abroad, becauſe they can * them 


8 at home, if they Free, 320 
Ser Title 3 8 8 256 L 
Wr rits. 


: Writs of Delivery . and As. 


when and for what Cauſes granted, | 


21, 27 


Writ of Privilege allowed to the — 


Oppoſer's Deputy, 
: Writ of Delivery, what Delay ſhall . a 
good Ground for iſſuing it, 


: without Motion in — 


2 40 | 
Order to examine to the Credit of a Wit- | 


— 30 
Writ of Yendition: exponas is not to iſſue 


A new Writ of Appraiſccient N be- 
cauſe the Appraiſers had overvalued 
the Snuff ſeiſed, Page 49, 185 


Court on the Plea Side, 
Writ of Delivery granted for Watches, 4 
Writ of Appraiſement muſt ſpecify 1 
Goods ſo certainly, that the de Deferr- 
dant may know when to put in his 
Claim, or an Attachment ſhall go, 89 
Writ of Venditioni exponas, if it ought to 
iſſue for Sale of a Term found upon an 
Inquiſition taken upon an Outlawry, or 
_ only upon an Extent and Jenn, 
Writ of Diem clauft extremum not ſet a- 

fide for a ſmall Variance, and the De- 


fendant may plead 400 Title) to the 
Inquiſition, | l 
A Ru le, in what Cale a | Diem, &c. =y 


— : 

Where a Writ of Scire facias ought * * = 

to go than an immediate Extent, 
ns 


ner upon a Judgment, at what time it 
ſhall iſſue, 


until the Decree be entered. 160 


Writ of Aſſiſtance granted to Shauefies- 5 


tors, they having been oppoſed, 
* of Fieri . binds the Pro 
4 om the Te fe, as agai 
= * himſelf, = - 
Writ of Delivery granted for Goods ſeiſ- 
ed by the Officers of the Commiſſio—— 
ners of the Exciſe, 1 


168 
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THE. 


Venire facias is the old Proceſs of T TY 


Writ of Super ſedeas to diſcharge a Priſo- 


128 
„ PRs a Scire facias cannot be made out 
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In 


The Barons of the Exchequer, &c. © 


- wr. 


— ̃ 


— 


in Trinity, Michaelnias and Hilery Terms, 1736, 


Sir 
Sir 


. nr 


Sir 
Sir 
Sir 


Jeffery Gilbert, Kut. Lord Chief Baron, 


Robert Price, . Knt. 

Francis Page, Knt. FD Barons. 
Bernard Hale, Knt. - 1275 
Philip Yorke, Knt. Attorney Seen 


2 Wearg, a cov General. 


5 In Eafter and Trinity Terms: 1 726 


Sir 


. 


Charles gaben Eg; Sollicitor General. 


Sir 


: a 
Sir 


Sir 
Sir 


Teffery Gilbert, Kent. Lord chief Baron. 


Sir Robert Price, Knt. 0 

Francis Page, Knt. f 4 Barons. ON 
Sir Bernard Hale, Ki, ' 22 

Sir Philip Yorks, Knt. Attorney Gena, | 


In Michaelmas Term, 1 7 46. 


hams; Aint; Knt. Lord Chief Baron. > 
Francis Page, Kat. till Nov. FD 9275 => 
Bernard Hale, Knt,  _— 3 
Lawrence Carter, Knt. 1 Barons, | 

obn  Comyns, Kant. 


bilip 2. + * Ent. Attorney C 


F 3 3 . * 


pe Chorks' albot Elq; TONNE General." 


"ih Hilary Term, a 


E, 2 19 Michaelmas and Hilary IIS 17 27. 


Eaſter, Trinity, Michaelmas and Hilary Terms, 1728. 


: Sir 


Sir Bernard Hale, 
Sir Lawrence Carter. Kut. 
Sir John Comyns, Knt. 


Sir 


g And in Eaſter, Trinity, and Michechinas Tenn 1 


8 * ell, Ent. Lord Chief Baron. 


Ar. r 


Philip Yorke, Kat. Artarney 3 


Gurs Talbot Elq; Solicitor ee 


In Hilary An. 1729. 


Sir Thomas Pengelly Knt. Lord Chief Baron. 


Sir Lawrence Carter, Kat. 


Sir John ns, Knt, Barons 
Sir Philip Yorke, Knt Amorney General. 


Charles Talbot, Eſq; Solicitor General. 


5 G 


Ihe mo Ns of * Exchequer, c. 


2 


In Zaſter, Trinity, Mic hae lmas and Hilary Terms, 1730. 
Eaſter, 7. N. " Michaelmas and Hilary Terms, 1731. 
Eafter, Trinity, Michaelmas and Hilary Terms, 1732. 

And in Eaſter and Trinity Terms, 1733.4 


Sir 2 Reynolds, Knt. Lord Chief Baron. 
Sir Laurence Carter, Kt. 

Sir John Comyns, Knt. 1 Barons. 

Sir William Thompſon, Knt. 

Sir Philip Yorke, Knt. Attorney General. 
_ Charlks 7 albot, Eſq; Solicitor General. 


In Michaelmas Tem, 1733. 


Sir * Reynolds, Ent. Lord Chief Baron. | 
Sir Lawrence Carter, Knt. 


Sir John Compyns, * <P Barons! 
Sir William 


_ Charkes 7 albot, —_ iel, General. 


In Hilery Tem, 1733. Ton 
Ele; Nn  Michaelmas and Hilary Terms, 1734. 
And Eafter, | Trinity and MichaeImas Terms, 1735. 


a Sir James Reynolds, Kat. Lord Chief Baron. 
Sir Lawrence Carter, ay 
Sir John Comyns, Knt. = Barons. 


Sir William Thompſon, Kn 


Juobn Willi Eſq; 8 General. 
"_ 9 iu Solicitor General. 


1 Hi Twas. 1735. 0 
And Ear, 2 uo Michaelmas,. 1736. 


1 Sir James Reynolds Knt. Lord Chief Baron | 


Sir Lawrence Carter, Knt. 
Sir William Thompſon, Kin Knt. 1 Barons. 
Sir William Forteſcue, Kant. 

 Tobn Willes, Eſq; Attorney General. 
Wa Na, Eſq; Solicitor General. 


—— 


— — 


— 


The Barons of the Exchequer, 


_ 


In Hilary Term, 1736. 


E aue, Trinity, 1 and Hilary Terms, 1737. 


And in Eafter and Trinity Terms, 1738. 


Sir; James Reynolds, Ent. Lord Chief Baron. 
Sir Lawrence Carter, Kant. 


Sir William Thompſon, Kat. 0 Barons. 
Sir William Forteſcue, Knt. 3 

Dudley Ryder, Eſq; Attorney General. 
8 Strange, Eſq; Solicitor General. 


In Michaelmas and Hilary Terms, 1 5 8 
And In Eafter and 7. 22 Terms, 1) 3 9, 


Sir ohn Cumyns, Knt. Lord Chief Baron. 
Sir rence Carter, Knt. 
Sir William Thompſon, Km. Barons. 
Sir Thomas Parker, Knt. 

Dudley Ryder, Eſq; Attorney General. 


on 1 * Strange, Solicitor General. 


"I MichaeImas and Hilary Terms, I 7 9. 


ng Sir John Compns,. Ent. Lord Chief Baron. 

Sir Lawrence Carter, Ent. 
Sir Thomas Parker, Knt. 1 Barons. 
Martin Wright, Eſq; br 

Dudley Ryder, Eſq; Attorney General. 
Jon Strange, Elq, Solicitor General. 


mn alen and 75 iy Terms, 1 74. 


0 iu Joby Comyns, Ent. Lord chief Baron. 


Sir Lawrence Carter, Knt. OE 
Martin Wright, Eſq; t Bares 
James Reynolds, Eſq; 

Sir Dudley Ryder, Knt. Attorney General. 
a Sir * Strange, Ent. Solicitor General. 


In Michaelmas, Hilary and Fafter Terms, 1749. | 


Sir Edmund Probyn, Knt. Lord Chief Baron. 
Sir Lawrence Carter, Kat. 

Sir James Reynolds, Knt. | Barons, 

Sir Thomas Abney, Knt. JI 

Sir Dudley Ryder, Knt. Attorney General. 
— Jobn Strange, Ent. Solicitor General. 
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CGE With a great 8 of 1 new 8 to the beſt 1 now 1. 


| Law Books, 
Printed by SARAH CoTTER, in Skinner-Row. 
. I. Reports of Adjudged Caſes, 


N the Courts of CHANCERY, Kinc's-Benca, Common PLeas and L FF 
EXCHEQUER, from Trinity Term, in the ſecond Year of King | 

_ George the firſt, to Trinity Term in the twenty-firſt Year of King S > 5 6 
George the ſecond. Paken and collected by the Right 5 p_ 

Sir Jobn Strange, Knt. Late Maſter of the Rolls, in two Vols. 0 


New precedents in Conveyancing 3 


ſpecial Occaſions, drawn by Mr. Piggot, Northey, Mebb, and now 
publiſhed from the original Manuſcri IPts, with a compleat Table in 
two Volumes large Octavo. q + 


: The fame. on a mall Paper. : 5 - WC o 10 10 ; 


1 Containing great Variety of curious Draughts, many of them on | - 2 
O15 2 


m The Law A Evidence: "WEB 


With all the axininel Reexrences. carefully 838 to which i is] ESD 
added, a great Number of new References from the beſt Authori- 9 6 £ 

ties, with a 3 Table to the whole. Wrote by the late learn- ; 5 

ed Lond Chief Baron Gilbert, in one e Volume = | 


1v. 1 Treatiſe of Common Recoveries, | 


E Their 8 ſs. ws which is let the Cas of Pi 4 

more fully reported than in any Book Extant; and alſo, | | 
a a Caſe between the Earl of Derby, and the Coheirs of his eldeſt 
Brother, with Precedents for amending Recoveries. And a compleat | 
Table to the who. by N. Fru, late a Barriſter of the Inner 25 


Tenpl. 


= OY gl 


v. Lord Chief Baron Gilbert 8 Treatiſe of Te enures z Eh 


' Containing the coiginal Nature, Uſe and Effect of Feudal, or common ho 3 Ig: 5 
Law Tenures, with e Table to the whole. „ e 


VI. The Law of Replevins, 


firſt publiſhed, from the original Manuſcripts, with a compleat . 
Index and Table of mn wrote by the Lord Chief Baron t- 


Gilbert. 


VII. The Clerk's Hs © or Law Repolitory; 7 


Containin a great Variety of the moſt uſeful Precedents, with Ne- oe 
ceſſary Directions for making Diſtreſſes for Rent, &c. As the Law eo 2 8: 
berween Land-lord and Tenant now ſands. 1 8 
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